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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 
  

 
  

FORM 8-K 
 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  December 28, 2008 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area code:       86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

      Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

 

      Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 

 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 
 

      Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e 

4(c)) 
  

 
  

Item 1.01.          Entry into a Material Definitive Agreement. 
 

AgFeed Industries, Inc. (the "Company") entered into Securities Purchase Agreements (“Securities Purchase 

Agreement”), dated as of December 28, 2008, with four institutional investors (collectively, the “Investors”) in 

connection with a registered direct offering of securities providing for the issuance of 5,000,006 units (the 

"Units"), each consisting of one share of the Company’s common stock, par value $0.001 (the "Common 

Stock") and a warrant to purchase seven-tenths of one share of Common Stock (the "Warrant") at a purchase 

price of $1.75 per unit for aggregate gross proceeds of $8,750,010.25. 

  

The securities for the registered offering were issued pursuant to a prospectus supplement filed with the 

Securities and Exchange Commission (the "Commission") on December 31, 2008, in connection with a shelf 

takedown from the Company’s Registration Statement on Form S-3 (File No. 333-144386) which was declared 

effective by the Commission on January 11, 2008. 

  

The closing under the Securities Purchase Agreement took place on December 31, 2008. The placement agent 

for this transaction was Rodman & Renshaw, LLC, which received a cash fee of six percent (6%) of the gross 



proceeds, or $525,000, and warrants to purchase up to 210,000 shares of the Company's Common Stock.  The 

warrants issued to Rodman & Renshaw, LLC have the same terms and are subject to the same limitations as the 

Warrants. 

  

The Securities Purchase Agreement contains representations, warranties, and covenants of the Company and the 

Investors which are typical for transactions of this type. 

  

The Warrants are exercisable in whole or in part beginning on June 30, 2009 and remain exercisable until June 

30, 2014.  The exercise price of the Warrants is $2.50 per share of the Company's Common Stock, subject to 

adjustment in certain circumstances as set forth in the Warrant. 

  

This foregoing summary of the registered offering is not complete, and is qualified in its entirety by reference to 

the full text of the Securities Purchase Agreement and the form of Common Stock Purchase Warrant, copies of 

which are attached as Exhibits 10.18 and 10.19 to this Current Report on Form 8-K. Readers should review 

those agreements or forms of agreement for a more complete understanding of the terms and conditions 

associated with this transaction. 

  

The provisions of the Securities Purchase Agreement and the form of Common Stock Purchase Warrant, 

including without limitation the representations and warranties contained therein, are not intended as documents 

for investors and the public to obtain factual information about the current state of affairs of the parties to those 

documents and agreements. Rather, investors and the public should look to other disclosures contained in the 

Company’s reports under the Securities Exchange Act of 1934, as amended. 

  

Item 9.01          Financial Statements and Exhibits. 
  

(d)             Exhibits 

  

10.18 Securities Purchase Agreement, dated as of December 28, 2008, by and between the Company and 

each of the Investors. 
    
10.19 Form of Common Stock Purchase Warrant, dated December 31, 2008 

  

 
  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

Dated: January 2, 2009 

 

AGFEED INDUSTRIES, INC. 
   
By: /s/ Gerard Daignault 
   Gerard Daignault 
   Chief Operating Officer 
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Exhibit 10.18 

  

SECURITIES PURCHASE AGREEMENT 
  

This Securities Purchase Agreement (this “Agreement”) is dated as of December 28, 2008, between 

AgFeed Industries, Inc., a Nevada corporation (the “Company”), and each purchaser identified on the signature 

pages hereto (each, including its successors and assigns, a “Purchaser” and collectively the “Purchasers”). 

  

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant to an 

effective registration statement under the Securities Act of 1933, as amended (the “Securities Act”), the 

Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not jointly, desires to 

purchase from the Company, securities of the Company as more fully described in this Agreement. 

  

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, 

and for other good and valuable consideration the receipt and adequacy of which are hereby acknowledged, the 

Company and each Purchaser agree as follows: 

  

ARTICLE I. 
DEFINITIONS 

  

1.1          Definitions.  In addition to the terms defined elsewhere in this Agreement, for all purposes of 

this Agreement, the following terms have the meanings set forth in this Section 1.1: 

  

“Acquiring Person” shall have the meaning ascribed to such in Section 4.5. 

  

“Action” shall have the meaning ascribed to such term in Section 3.1(j). 

  

“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or 

is controlled by or is under common control with a Person as such terms are used in and construed under Rule 

405 under the Securities Act. 

  

“Board of Directors” means the board of directors of the Company. 

  

“Business Day” means any day except Saturday, Sunday, any day which is a federal legal holiday in 

the United States or any day on which banking institutions in the State of New York are authorized or required 

by law or other governmental action to close. 

  

“Closing” means the closing of the purchase and sale of the Securities pursuant to Section 2.1. 

  

“Closing Date” means the Trading Day when all of the Transaction Documents have been executed and 

delivered by the applicable parties thereto, and all conditions precedent to (i) the Purchasers’ obligations to pay 

the Subscription Amount and (ii) the Company’s obligations to deliver the Securities, in each case, have been 

satisfied or waived. 

  

“Commission” means the United States Securities and Exchange Commission. 

 
   

 
   

  

“Common Stock” means the common stock of the Company, par value $0.001 per share, and any other 

class of securities into which such securities may hereafter be reclassified or changed into. 

  

“Common Stock Equivalents” means any securities of the Company or the Subsidiaries which would 

entitle the holder thereof to acquire at any time Common Stock, including, without limitation, any debt, 

preferred stock, rights, options, warrants or other instrument that is at any time convertible into or exercisable or 

exchangeable for, or otherwise entitles the holder thereof to receive, Common Stock. 

  

“Company Counsel” means Buchanan Ingersoll & Rooney, PC, with offices located at 1835 Market 

Street, 14th Floor, Philadelphia, PA 19103. 



  

“Disclosure Schedules” means the Disclosure Schedules of the Company delivered concurrently 

herewith. 

  

“Evaluation Date” shall have the meaning ascribed to such term in Section 3.1(r). 

  

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations 

promulgated thereunder. 

 

“Exempt Issuance” means the issuance of (a) shares of Common Stock or options to employees, 

officers or directors of the Company pursuant to any stock or option plan duly adopted for such purpose, by a 

majority of the non-employee members of the Board of Directors or a majority of the members of a committee 

of non-employee directors established for such purpose, (b) securities upon the exercise or exchange of or 

conversion of any Securities issued hereunder and/or other securities exercisable or exchangeable for or 

convertible into shares of Common Stock issued and outstanding on the date of this Agreement, provided that 

such securities have not been amended since the date of this Agreement to increase the number of such 

securities or to decrease the exercise, exchange or conversion price of such securities, and (c) securities issued 

pursuant to acquisitions or strategic transactions approved by a majority of the disinterested directors of the 

Company, provided that any such issuance shall only be to a Person which is, itself or through its subsidiaries, 

an operating company in a business synergistic with the business of the Company or a vendor of assets usable in 

the business of the Company, and in which the Company receives benefits in addition to the investment of 

funds, but shall not include a transaction in which the Company is issuing securities primarily for the purpose of 

raising capital or to an entity whose primary business is investing in securities. 

  

“FWS” means Feldman Weinstein & Smith LLP with offices located at 420 Lexington Avenue, Suite 

2620, New York, New York 10170-0002. 

  

“Intellectual Property Rights” shall have the meaning ascribed to such term in Section 3.1(o). 

  

“Liens” means a lien, charge, security interest, encumbrance, right of first refusal, preemptive right or 

other restriction. 

 
   

 
   

  

“Material Adverse Effect” shall have the meaning assigned to such term in Section 3.1(b). 

  

“Material Permits” shall have the meaning ascribed to such term in Section 3.1(m). 

  

“Per Share Purchase Price” equals $1.75, subject to adjustment for reverse and forward stock splits, 

stock dividends, stock combinations and other similar transactions of the Common Stock that occur after the 

date of this Agreement and before the Closing Date. 

  

“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated 

association, joint venture, limited liability company, joint stock company, government (or an agency or 

subdivision thereof) or other entity of any kind. 

  

“Proceeding” means an action, claim, suit, investigation or proceeding (including, without limitation, 

an informal investigation or partial proceeding, such as a deposition), whether commenced or threatened. 

  

“Prospectus” means the most recent prospectus filed for the Registration Statement on April 24, 2008. 

For the avoidance of doubt, all references in this Agreement to the Prospectus shall include the information 

which is incorporated by reference therein. 

  

“Prospectus Supplement” means the supplement to the Prospectus complying with Rule 424(b) of the 

Securities Act that is filed with the Commission and delivered by the Company to each Purchaser at the Closing. 

  

“Purchaser Party” shall have the meaning ascribed to such term in Section 4.8. 

  



“Registration Statement” means the effective registration statement with Commission file No. 333-

148386 which registers the sale of the Shares, the Warrants and the Warrant Shares by the Purchasers. 

  

“Required Approvals” shall have the meaning ascribed to such term in Section 3.1(e). 

  

“Rule 144” means Rule 144 promulgated by the Commission pursuant to the Securities Act, as such 

Rule may be amended from time to time, or any similar rule or regulation hereafter adopted by the Commission 

having substantially the same effect as such Rule. 

  

“SEC Reports” shall have the meaning ascribed to such term in Section 3.1(h). 

  

“Securities” means the Shares, the Warrants and the Warrant Shares. 

  

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations 

promulgated thereunder. 

 
   

 
   

  

“Shares” means the shares of Common Stock issued or issuable to each Purchaser pursuant to this 

Agreement. 

  

“Short Sales” means all “short sales” as defined in Rule 200 of Regulation SHO under the Exchange 

Act (but shall not be deemed to include the location and/or reservation of borrowable shares of Common 

Stock).  

  

 “Subscription Amount” means, as to each Purchaser, the aggregate amount to be paid for Shares and 

Warrants purchased hereunder as specified below such Purchaser’s name on the signature page of this 

Agreement and next to the heading “Subscription Amount,” in United States dollars and in immediately 

available funds. 

  

“Subsidiary” means any subsidiary of the Company as set forth on Schedule 3.1(a), and shall, where 

applicable, also include any direct or indirect subsidiary of the Company formed or acquired after the date 

hereof. 

  

“Trading Day” means a day on which the New York Stock Exchange is open for trading. 

  

“Trading Market” means the following markets or exchanges on which the Common Stock is listed or 

quoted for trading on the date in question: the NYSE Alternext, the Nasdaq Capital Market, the Nasdaq Global 

Market, the Nasdaq Global Select Market, or the New York Stock Exchange. 

  

“Transaction Documents” means this Agreement, the Warrants and any other documents or agreements 

executed in connection with the transactions contemplated hereunder. 

  

“Transfer Agent” means StockTrans Inc., the current transfer agent of the Company, with a mailing 

address of 44 W Lancaster Ave, Ardmore, PA 19003 and a telephone number of (610) 649-7300, and any 

successor transfer agent of the Company. 

  

“Variable Rate Transaction” shall have the meaning ascribed to such term in Section 4.13(b). 

  

“Warrants” means, collectively, the Common Stock purchase warrants delivered to the Purchasers at 

the Closing in accordance with Section 2.2(a) hereof, which Warrants shall be exercisable commencing 181 

days from the Closing Date and have a term of exercise equal to 5 years, in the form of Exhibit A attached 

hereto. 

  

“Warrant Shares” means the shares of Common Stock issuable upon exercise of the Warrants. 

 
   

 
   



  

ARTICLE II. 
PURCHASE AND SALE 

  

2.1           Closing.  On the Closing Date, upon the terms and subject to the conditions set forth herein, 

substantially concurrent with the execution and delivery of this Agreement by the parties hereto, the Company 

agrees to sell, and the Purchasers, severally and not jointly,  agree to purchase, up to an aggregate of $8,750,000 

of Shares and Warrants.  Each Purchaser shall deliver to the Company, via wire transfer or a certified check, 

immediately available funds equal to its Subscription Amount and the Company shall deliver to each Purchaser 

its respective Shares and a Warrant as determined pursuant to Section 2.2(a), and the Company and each 

Purchaser shall deliver the other items set forth in Section 2.2 deliverable at the Closing.  Upon satisfaction of 

the covenants and conditions set forth in Sections 2.2 and 2.3, the Closing shall occur at the offices of FWS or 

such other location as the parties shall mutually agree. 

  

2.2           Deliveries. 

  

 (a)           On or prior to the Closing Date, the Company shall deliver or cause to be delivered to each 

Purchaser the following: 

  

(i)           this Agreement duly executed by the Company; 

  

(ii)         a legal opinion of Company Counsel, substantially in the form of Exhibit B attached hereto; 

  

(iii)        a copy of the irrevocable instructions to the Company’s transfer agent instructing the transfer 

agent to deliver via the Depository Trust Company Deposit Withdrawal Agent Commission System (“DWAC”) 

Shares equal to such Purchaser’s Subscription Amount divided by the Per Share Purchase Price, registered in the 

name of such Purchaser; 

  

(iv)        a Warrant registered in the name of such Purchaser to purchase up to a number of shares of 

Common Stock equal to 70% of the number of Shares purchased by such Purchaser, with an exercise price equal 

to $2.50, subject to adjustment therein (such Warrant certificate may be delivered within three Trading Days of 

the Closing Date); and 

  

(v)         the Prospectus and Prospectus Supplement (which may be delivered in accordance with Rule 

172 under the Securities Act). 

  

(b)           On or prior to the Closing Date, each Purchaser shall deliver or cause to be delivered to the 

Company the following: 

  

(i)          this Agreement duly executed by such Purchaser; and 

  

(ii)         such Purchaser’s Subscription Amount by wire transfer to the account as specified in writing 

by the Company. 

  

2.3          Closing Conditions. 

  

(a)           The obligations of the Company hereunder in connection with the Closing are subject to the 

following conditions being met: 

 
   

 
   

  

(i)           the accuracy in all material respects on the Closing Date of the representations and warranties 

of the Purchasers contained herein (unless as of a specific date therein); 

  

(ii)         all obligations, covenants and agreements of each Purchaser required to be performed at or 

prior to the Closing Date shall have been performed; and 

  

(iii)        the delivery by each Purchaser of the items set forth in Section 2.2(b) of this Agreement. 

  



(b)           The respective obligations of the Purchasers hereunder in connection with the Closing are 

subject to the following conditions being met: 

  

(i)          the accuracy in all material respects on the Closing Date of the representations and warranties 

of the Company contained herein (unless as of a specific date therein); 

  

(ii)         all obligations, covenants and agreements of the Company required to be performed at or prior 

to the Closing Date shall have been performed; 

  

(iii)        the delivery by the Company of the items set forth in Section 2.2(a) of this Agreement; 

  

(iv)        there shall have been no Material Adverse Effect with respect to the Company since the date 

hereof; and 

  

(v)           from the date hereof to the Closing Date, trading in the Common Stock shall not have been 

suspended by the Commission or the Company’s principal Trading Market (except for any suspension of trading 

of limited duration agreed to by the Company, which suspension shall be terminated prior to the Closing), and, 

at any time prior to the Closing Date, trading in securities generally as reported by Bloomberg L.P. shall not 

have been suspended or limited, or minimum prices shall not have been established on securities whose trades 

are reported by such service, or on any Trading Market, nor shall a banking moratorium have been declared 

either by the United States or New York State authorities nor shall there have occurred any material outbreak or 

escalation of hostilities or other national or international calamity of such magnitude in its effect on, or any 

material adverse change in, any financial market which, in each case, in the reasonable judgment of each 

Purchaser, makes it impracticable or inadvisable to purchase the Securities at the Closing. 

  

ARTICLE III. 
REPRESENTATIONS AND WARRANTIES 

  

3.1           Representations and Warranties of the Company.  Except as set forth in the Prospectus or the 

Disclosure Schedules, which Disclosure Schedules shall be deemed a part hereof and shall qualify any 

representation or otherwise made herein to the extent of the disclosure contained in the corresponding section of 

the Disclosure Schedules, the Company hereby makes the following representations and warranties to each 

Purchaser: 

 
   

 
   

  

(a)           Subsidiaries.  All of the direct and indirect subsidiaries of the Company, and the direct or 

indirect ownership of each Subsidiary by the Company, are set forth on Schedule 3.1(a). 

  

(b)           Organization and Qualification.  The Company and each of the Subsidiaries is an entity duly 

incorporated or otherwise organized, validly existing and in good standing under the laws of the jurisdiction of 

its incorporation or organization, with the requisite power and authority to own and use its properties and assets 

and to carry on its business as currently conducted.  The Company is not in violation nor default of any of the 

provisions of its respective certificate or articles of incorporation, bylaws or other organizational or charter 

documents.  The Company is duly qualified to conduct business and is in good standing as a foreign corporation 

or other entity in each jurisdiction in which the nature of the business conducted or property owned by it makes 

such qualification necessary, except where the failure to be so qualified or in good standing, as the case may be, 

could not have or reasonably be expected to result in: (i) a material adverse effect on the legality, validity or 

enforceability of any Transaction Document, (ii) a material adverse effect on the results of operations, assets, 

business, prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken as a whole, 

or (iii) a material adverse effect on the Company’s ability to perform in any material respect on a timely basis its 

obligations under any Transaction Document (any of (i), (ii) or (iii), a “Material Adverse Effect”) and no 

Proceeding has been instituted in any such jurisdiction revoking, limiting or curtailing or seeking to revoke, 

limit or curtail such power and authority or qualification. 

  

(c)           Authorization; Enforcement.  The Company has the requisite corporate power and authority 

to enter into and to consummate the transactions contemplated by each of the Transaction Documents and 

otherwise to carry out its obligations hereunder and thereunder.  The execution and delivery of each of the 

Transaction Documents by the Company and the consummation by it of the transactions contemplated hereby 



and thereby have been duly authorized by all necessary action on the part of the Company and no further action 

is required by the Company, the Board of Directors or the Company’s stockholders in connection therewith 

other than in connection with the Required Approvals.  Each Transaction Document to which it is a party has 

been (or upon delivery will have been) duly executed by the Company and, when delivered in accordance with 

the terms hereof and thereof, will constitute the valid and binding obligation of the Company enforceable 

against the Company in accordance with its terms, except (i) as limited by general equitable principles and 

applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting 

enforcement of creditors’ rights generally, (ii) as limited by laws relating to the availability of specific 

performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution 

provisions may be limited by applicable law. 

 
   

 
   

  

(d)           No Conflicts.  The execution, delivery and performance by the Company of the Transaction 

Documents, the issuance and sale of the Securities and the consummation by it to which it is a party of the 

transactions contemplated hereby and thereby do not and will not (i) conflict with or violate any provision of the 

Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other organizational or charter 

documents, or (ii) conflict with, or constitute a default (or an event that with notice or lapse of time or both 

would become a default) under, result in the creation of any Lien upon any of the properties or assets of the 

Company or any Subsidiary, or give to others any rights of termination, amendment, acceleration or cancellation 

(with or without notice, lapse of time or both) of, any agreement, credit facility, debt or other instrument 

(evidencing a Company or Subsidiary debt or otherwise) or other understanding to which the Company or any 

Subsidiary is a party or by which any property or asset of the Company or any Subsidiary is bound or affected, 

or (iii) subject to the Required Approvals, conflict with or result in a violation of any law, rule, regulation, order, 

judgment, injunction, decree or other restriction of any court or governmental authority to which the Company 

or a Subsidiary is subject (including federal and state securities laws and regulations), or by which any property 

or asset of the Company or a Subsidiary is bound or affected; except in the case of each of clauses (ii) and (iii), 

such as could not have or reasonably be expected to result in a Material Adverse Effect. 

  

(e)           Filings, Consents and Approvals.  The Company is not required to obtain any consent, 

waiver, authorization or order of, give any notice to, or make any filing or registration with, any court or other 

federal, state, local or other governmental authority or other Person in connection with the execution, delivery 

and performance by the Company of the Transaction Documents, other than: (i) the filings required pursuant to 

Section 4.4 of this Agreement, (ii) the filing with the Commission of the Prospectus Supplement, (iii) 

application(s) to each applicable Trading Market for the listing of the Securities for trading thereon in the time 

and manner required thereby and (iv) such filings as are required to be made under applicable state securities 

laws (collectively, the “Required Approvals”). 

  

(f)           Issuance of the Securities; Registration.  The Securities are duly authorized and, when issued 

and paid for in accordance with the applicable Transaction Documents, will be duly and validly issued, fully 

paid and nonassessable, free and clear of all Liens imposed by the Company.  The Warrant Shares, when issued 

in accordance with the terms of the Warrants, will be validly issued, fully paid and nonassessable, free and clear 

of all Liens imposed by the Company.  The Company has reserved from its duly authorized capital stock the 

maximum number of shares of Common Stock issuable pursuant to this Agreement and the Warrants. The 

Company has prepared and filed the Registration Statement in conformity with the requirements of the 

Securities Act, which became effective on January 11, 2008, including the Prospectus, and such amendments 

and supplements thereto as may have been required to the date of this Agreement.  The Registration Statement is 

effective under the Securities Act and no stop order preventing or suspending the effectiveness of the 

Registration Statement or suspending or preventing the use of the Prospectus has been issued by the 

Commission and no proceedings for that purpose have been instituted or, to the knowledge of the Company, are 

threatened by the Commission.  The Company, if required by the rules and regulations of the Commission, 

proposes to file the Prospectus, with the Commission pursuant to Rule 424(b).  At the time the Registration 

Statement and any amendments thereto became effective, at the date of this Agreement and at the Closing Date, 

the Registration Statement and any amendments thereto conformed and will conform in all material respects to 

the requirements of the Securities Act and did not and will not contain any untrue statement of a material fact or 

omit to state any material fact required to be stated therein or necessary to make the statements therein not 

misleading; and the Prospectus and any amendments or supplements thereto, at time the Prospectus (as 

supplemented and amended) or any amendment or supplement thereto was issued and at the Closing Date, 

conformed and will conform in all material respects to the requirements of the Securities Act and did not and 



will not contain an untrue statement of a material fact or omit to state a material fact necessary in order to make 

the statements therein, in light of the circumstances under which they were made, not misleading. 

 
   

 
   

  

(g)           Capitalization.  The capitalization of the Company is as set forth on Schedule 3.1(g).  The 

Company has not issued any capital stock since its most recently filed periodic report under the Exchange Act, 

other than pursuant to the exercise of employee stock options under the Company’s stock option plans, the 

issuance of shares of Common Stock to employees pursuant to the Company’s employee stock purchase plans 

and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding as of the date of the 

most recently filed periodic report under the Exchange Act.  No Person has any right of first refusal, preemptive 

right, right of participation, or any similar right to purchase the Securities in connection with the transactions 

contemplated by the Transaction Documents.  Except as a result of the purchase and sale of the Securities or as 

disclosed in the Prospectus, there are no outstanding options, warrants, scrip rights to subscribe to, calls or 

commitments of any character whatsoever relating to, or securities, rights or obligations convertible into or 

exercisable or exchangeable for, or giving any Person any right to subscribe for or acquire, any shares of 

Common Stock, or contracts, commitments, understandings or arrangements by which the Company or any 

Subsidiary is or may become bound to issue additional shares of Common Stock or Common Stock Equivalents. 

Except as set forth in Schedule 3.1(g), the issuance and sale of the Securities will not obligate the Company to 

issue shares of Common Stock or other securities to any Person (other than the Purchasers and the placement 

agent and will not result in a right of any holder of Company securities to adjust the exercise, conversion, 

exchange or reset price under any of such securities). All of the outstanding shares of capital stock of the 

Company are validly issued, fully paid and nonassessable, have been issued in compliance with all federal and 

state securities laws, and none of such outstanding shares was issued in violation of any preemptive rights or 

similar rights to subscribe for or purchase securities.  No further approval or authorization of any stockholder, 

the Board of Directors or others is required for the issuance and sale of the Securities.  Except as set forth in the 

Prospectus, there are no stockholders agreements, voting agreements or other similar agreements with respect to 

the Company’s capital stock to which the Company is a party or, to the knowledge of the Company, between or 

among any of the Company’s stockholders. 

 
   

 
   

  

(h)           SEC Reports; Financial Statements.  The Company has filed all reports, schedules, forms, 

statements and other documents required to be filed by the Company under the Securities Act and the Exchange 

Act, including pursuant to Section 13(a) or 15(d) thereof, for the two years preceding the date hereof (or such 

shorter period as the Company was required by law or regulation to file such material) (the foregoing materials, 

including the exhibits thereto and documents incorporated by reference therein, together with the Prospectus, 

being collectively referred to herein as the “SEC Reports”) on a timely basis or has received a valid extension of 

such time of filing and has filed any such SEC Reports prior to the expiration of any such extension.  As of their 

respective dates, the SEC Reports complied in all material respects with the requirements of the Securities Act 

and the Exchange Act, as applicable, and none of the SEC Reports, when filed (or as amended prior to the date 

hereof), contained any untrue statement of a material fact or omitted to state a material fact required to be stated 

therein or necessary in order to make the statements therein, in the light of the circumstances under which they 

were made, not misleading. The financial statements of the Company included in the SEC Reports comply in all 

material respects with applicable accounting requirements and the rules and regulations of the Commission with 

respect thereto as in effect at the time of filing.  Such financial statements have been prepared in accordance 

with United States generally accepted accounting principles applied on a consistent basis during the periods 

involved (“GAAP”), except as may be otherwise specified in such financial statements or the notes thereto and 

except that unaudited financial statements may not contain all footnotes required by GAAP, and fairly present in 

all material respects the financial position of the Company and its consolidated subsidiaries as of and for the 

dates thereof and the results of operations and cash flows for the periods then ended, subject, in the case of 

unaudited statements, to normal, immaterial, year-end audit adjustments. 

  

(i)           Material Changes; Undisclosed Events, Liabilities or Developments.  Since the date of the 

latest audited financial statements included within the SEC Reports, except as specifically disclosed in a 

subsequent SEC Report filed prior to the date hereof and except for economic conditions in the markets for the 

products of the Company and its Subsidiaries which conditions have not disproportionably impacted the 



Company and the Subsidiaries, taken as a whole, (i) there has been no event, occurrence or development that has 

had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the Company has not 

incurred any liabilities (contingent or otherwise) other than (A) trade payables and accrued expenses incurred in 

the ordinary course of business consistent with past practice and (B) liabilities not required to be reflected in the 

Company’s financial statements pursuant to GAAP or disclosed in filings made with the Commission, (iii) the 

Company has not altered its method of accounting, (iv) the Company has not declared or made any dividend or 

distribution of cash or other property to its stockholders or purchased, redeemed or made any agreements to 

purchase or redeem any shares of its capital stock and (v) the Company has not issued any equity securities to 

any officer, director or Affiliate, except pursuant to existing Company stock option plans.  The Company does 

not have pending before the Commission any request for confidential treatment of information.  No event, 

liability, fact, circumstance, occurrence or development has occurred or exists, or is reasonably expected to 

occur or exist, with respect to the Company or its Subsidiaries or their respective business, properties, 

operations, assets or condition (financial or otherwise) which has had or could reasonably be expected to result 

in a Material Adverse Effect that has not been publicly disclosed at least 1 Trading Day prior to the date that this 

representation is made. 

 
   

 
   

  

(j)            Litigation.  There is no action, suit, inquiry, notice of violation, proceeding or investigation 

pending or, to the knowledge of the Company, threatened against or affecting the Company, any Subsidiary or 

any of their respective properties before or by any court, arbitrator, governmental or administrative agency or 

regulatory authority (federal, state, county, local or foreign) (collectively, an “Action”) which (i) adversely 

affects or challenges the legality, validity or enforceability of any of the Transaction Documents or the 

Securities or (ii) could, if there were an unfavorable decision, have or reasonably be expected to result in a 

Material Adverse Effect.  Neither the Company nor any Subsidiary, nor any director or officer thereof, is or has 

been the subject of any Action involving a claim of violation of or liability under federal or state securities laws 

or a claim of breach of fiduciary duty.  There has not been, and to the knowledge of the Company, there is not 

pending or contemplated, any investigation by the Commission involving the Company or any current or former 

director or officer of the Company.  The Commission has not issued any stop order or other order suspending 

the effectiveness of any registration statement filed by the Company or any Subsidiary under the Exchange Act 

or the Securities Act. 

  

(k)           Labor Relations.  No material labor dispute exists or, to the knowledge of the Company, is 

imminent with respect to any of the employees of the Company, which could reasonably be expected to result in 

a Material Adverse Effect.  None of the Company’s or its Subsidiaries’ employees is a member of a union that 

relates to such employee’s relationship with the Company or such Subsidiary, and neither the Company nor any 

of its Subsidiaries is a party to a collective bargaining agreement, and the Company and its Subsidiaries believe 

that their relationships with their employees are good.  No executive officer, to the knowledge of the Company, 

is, or is now expected to be, in violation of any material term of any employment contract, confidentiality, 

disclosure or proprietary information agreement or non-competition agreement, or any other contract or 

agreement or any restrictive covenant in favor of any third party, and the continued employment of each such 

executive officer does not subject the Company or any of its Subsidiaries to any liability with respect to any of 

the foregoing matters.  The Company and its Subsidiaries are in compliance with all U.S. federal, state, local 

and foreign laws and regulations relating to employment and employment practices, terms and conditions of 

employment and wages and hours, except where the failure to be in compliance could not, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect. 

  

(l)            Compliance.  Neither the Company nor any Subsidiary: (i) is in default under or in violation 

of (and no event has occurred that has not been waived that, with notice or lapse of time or both, would result in 

a default by the Company or any Subsidiary under), nor has the Company or any Subsidiary received notice of a 

claim that it is in default under or that it is in violation of, any indenture, loan or credit agreement or any other 

agreement or instrument to which it is a party or by which it or any of its properties is bound (whether or not 

such default or violation has been waived), (ii) is in violation of any judgment, decree or order of any court, 

arbitrator or governmental body or (iii) is or has been in violation of any statute, ordinance, rule or regulation of 

any governmental authority, including without limitation all foreign, federal, state and local laws applicable to 

its business and all such laws that affect the environment, except in each case as could not have or reasonably be 

expected to result in a Material Adverse Effect. 

 
   



 
   

  

(m)           Regulatory Permits.  The Company and the Subsidiaries possess all certificates, 

authorizations and permits issued by the appropriate federal, state, local or foreign regulatory authorities 

necessary to conduct their respective businesses as described in the SEC Reports, except where the failure to 

possess such permits could not reasonably be expected to result in a Material Adverse Effect (“Material 

Permits”), and neither the Company nor any Subsidiary has received any notice of proceedings relating to the 

revocation or modification of any Material Permit. 

  

(n)           Title to Assets.  The Company and the Subsidiaries have good and marketable title in fee 

simple to all real property owned by them and good and marketable title in all personal property owned by them 

that is material to the business of the Company and the Subsidiaries, in each case free and clear of all Liens, 

except for Liens as do not materially affect the value of such property and do not materially interfere with the 

use made and proposed to be made of such property by the Company and the Subsidiaries and Liens for the 

payment of federal, state or other taxes, the payment of which is neither delinquent nor subject to 

penalties.  Any real property and facilities held under lease by the Company and the Subsidiaries are held by 

them under valid, subsisting and enforceable leases with which the Company and the Subsidiaries are in 

compliance. 

  

(o)           Patents and Trademarks.  The Company and the Subsidiaries have, or have rights to use, all 

patents, patent applications, trademarks, trademark applications, service marks, trade names, trade secrets, 

inventions, copyrights, licenses and other intellectual property rights and similar rights necessary or material for 

use in connection with their respective businesses as described in the SEC Reports and which the failure to so 

have could have a Material Adverse Effect (collectively, the “Intellectual Property Rights”).  Neither the 

Company nor any Subsidiary has received a notice (written or otherwise) that any of the Intellectual Property 

Rights used by the Company or any Subsidiary violates or infringes upon the rights of any Person.  To the 

knowledge of the Company, all such Intellectual Property Rights are enforceable and there is no existing 

infringement by another Person of any of the Intellectual Property Rights.  The Company and its Subsidiaries 

have taken reasonable security measures to protect the secrecy, confidentiality and value of all of their 

intellectual properties, except where failure to do so could not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect. 

  

(p)           Insurance.  The Company and the Subsidiaries are insured by insurers of recognized financial 

responsibility against such losses and risks and in such amounts as are prudent and customary in the businesses 

in which the Company and the Subsidiaries are engaged in the geographical areas in which those businesses are 

conducted, including, but not limited to, directors and officers insurance.  Neither the Company nor any 

Subsidiary has any reason to believe that it will not be able to renew its existing insurance coverage as and when 

such coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue its 

business without a significant increase in cost. 

 
   

 
   

  

(q)           Transactions With Affiliates and Employees.  Except as set forth in the SEC Reports, none of 

the officers or directors of the Company and, to the knowledge of the Company, none of the employees of the 

Company is presently a party to any transaction with the Company or any Subsidiary (other than for services as 

employees, officers and directors), including any contract, agreement or other arrangement providing for the 

furnishing of services to or by, providing for rental of real or personal property to or from, or otherwise 

requiring payments to or from any officer, director or such employee or, to the knowledge of the Company, any 

entity in which any officer, director, or any such employee has a substantial interest or is an officer, director, 

trustee or partner, in each case in excess of $120,000 other than for (i) payment of salary or consulting fees for 

services rendered, (ii) reimbursement for expenses incurred on behalf of the Company and (iii) other employee 

benefits, including stock option agreements under any stock option plan of the Company. 

  

(r)            Sarbanes-Oxley; Internal Accounting Controls.  The Company is in material compliance with 

all provisions of the Sarbanes-Oxley Act of 2002 which are applicable to it as of the Closing Date.  The 

Company and the Subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable 

assurance that: (i) transactions are executed in accordance with management’s general or specific authorizations, 

(ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with 



GAAP and to maintain asset accountability, (iii) access to assets is permitted only in accordance with 

management’s general or specific authorization, and (iv) the recorded accountability for assets is compared with 

the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. The 

Company has established disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 

15d-15(e)) for the Company and designed such disclosure controls and procedures to ensure that information 

required to be disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, 

processed, summarized and reported, within the time periods specified in the Commission’s rules and 

forms.  The Company’s certifying officers have evaluated the effectiveness of the Company’s disclosure 

controls and procedures as of the end of the period covered by the Company’s most recently filed periodic 

report under the Exchange Act (such date, the “Evaluation Date”).  The Company presented in its most recently 

filed periodic report under the Exchange Act the conclusions of the certifying officers about the effectiveness of 

the disclosure controls and procedures based on their evaluations as of the Evaluation Date.  Since the 

Evaluation Date, there have been no changes in the Company’s internal control over financial reporting (as such 

term is defined in the Exchange Act) that has materially affected, or is reasonably likely to materially affect, the 

Company’s internal control over financial reporting. 

 
   

 
   

  

(s)            Certain Fees.  Except for the placement agent fees payable to Rodman & Renshaw LLP in 

connection with the transactions contemplated by the Transaction Documents, no brokerage or finder’s fees or 

commissions are or will be payable by the Company to any broker, financial advisor or consultant, finder, 

placement agent, investment banker, bank or other Person with respect to the transactions contemplated by the 

Transaction Documents.  The Purchasers shall have no obligation with respect to any fees or with respect to any 

claims made by or on behalf of other Persons for fees of a type contemplated in this Section that may be due in 

connection with the transactions contemplated by the Transaction Documents. 

  

(t)            Investment Company. The Company is not, and is not an Affiliate of, and immediately after 

receipt of payment for the Securities, will not be or be an Affiliate of, an “investment company” within the 

meaning of the Investment Company Act of 1940, as amended.  The Company shall conduct its business in a 

manner so that it will not become subject to the Investment Company Act of 1940, as amended. 

  

(u)           INTENTIONALLY OMITTED. 

  

(v)           Listing and Maintenance Requirements.  The Common Stock is registered pursuant to 

Section 12(b) or 12(g) of the Exchange Act, and the Company has taken no action designed to, or which to its 

knowledge is likely to have the effect of, terminating the registration of the Common Stock under the Exchange 

Act nor has the Company received any notification that the Commission is contemplating terminating such 

registration.  The Company has not, in the 12 months preceding the date hereof, received notice from any 

Trading Market on which the Common Stock is or has been listed or quoted to the effect that the Company is 

not in compliance with the listing or maintenance requirements of such Trading Market. The Company is, and 

has no reason to believe that it will not in the foreseeable future continue to be, in compliance with all such 

listing and maintenance requirements. 

  

(w)           Application of Takeover Protections.  The Company and the Board of Directors have taken 

all necessary action, if any, in order to render inapplicable any control share acquisition, business combination, 

poison pill (including any distribution under a rights agreement) or other similar anti-takeover provision under 

the Company’s certificate of incorporation (or similar charter documents) or the laws of its state of 

incorporation that is or could become applicable to the Purchasers as a result of the Purchasers and the Company 

fulfilling their obligations or exercising their rights under the Transaction Documents, including without 

limitation as a result of the Company’s issuance of the Securities and the Purchasers’ ownership of the 

Securities. 

  

(x)           Disclosure.  Except with respect to the material terms and conditions of the transactions 

contemplated by the Transaction Documents, the Company confirms that neither it nor any other Person acting 

on its behalf has provided any of the Purchasers or their agents or counsel with any information that it believes 

constitutes or might constitute material, non-public information which is not otherwise disclosed in the 

Prospectus.   The Company understands and confirms that the Purchasers will rely on the foregoing 

representation in effecting transactions in securities of the Company.  The Company acknowledges and agrees 



that no Purchaser makes or has made any representations or warranties with respect to the transactions 

contemplated hereby other than those specifically set forth in Section 3.2 hereof. 

 
   

 
   

  

(y)           No Integrated Offering. Assuming the accuracy of the Purchasers’ representations and 

warranties set forth in Section 3.2, neither the Company, nor any of its Affiliates, nor any Person acting on its or 

their behalf has, directly or indirectly, made any offers or sales of any security or solicited any offers to buy any 

security, under circumstances that would cause this offering of the Securities to be integrated with prior 

offerings by the Company for purposes of any applicable shareholder approval provisions of any Trading 

Market on which any of the securities of the Company are listed or designated. 

  

(z)           Solvency.  Based on the consolidated financial condition of the Company as of the Closing 

Date, after giving effect to the receipt by the Company of the proceeds from the sale of the Securities hereunder, 

(i) the fair saleable value of the Company’s assets exceeds the amount that will be required to be paid on or in 

respect of the Company’s existing debts and other liabilities (including known contingent liabilities) as they 

mature, (ii) the Company’s assets do not constitute unreasonably small capital to carry on its business as now 

conducted and as proposed to be conducted including its capital needs taking into account the particular capital 

requirements of the business conducted by the Company, and projected capital requirements and capital 

availability thereof, and (iii) the current cash flow of the Company, together with the proceeds the Company 

would receive, were it to liquidate all of its assets, after taking into account all anticipated uses of the cash, 

would be sufficient to pay all amounts on or in respect of its liabilities when such amounts are required to be 

paid.  The Company does not intend to incur debts beyond its ability to pay such debts as they mature (taking 

into account the timing and amounts of cash to be payable on or in respect of its debt).  The Company has no 

knowledge of any facts or circumstances which lead it to believe that it will file for reorganization or liquidation 

under the bankruptcy or reorganization laws of any jurisdiction within one year from the Closing Date. 

  

(aa)          Tax Status.  Except for matters that would not, individually or in the aggregate, have or 

reasonably be expected to result in a Material Adverse Effect, the Company and each Subsidiary has filed all 

necessary federal, state and foreign income and franchise tax returns and has paid or accrued all taxes shown as 

due thereon, and the Company has no knowledge of a tax deficiency which has been asserted or threatened 

against the Company or any Subsidiary. 

  

(bb)           Foreign Corrupt Practices.  Neither the Company, nor to the knowledge of the Company, 

any agent or other person acting on behalf of the Company, has (i) directly or indirectly, used any funds for 

unlawful contributions, gifts, entertainment or other unlawful expenses related to foreign or domestic political 

activity, (ii) made any unlawful payment to foreign or domestic government officials or employees or to any 

foreign or domestic political parties or campaigns from corporate funds, (iii) failed to disclose fully any 

contribution made by the Company (or made by any person acting on its behalf of which the Company is aware) 

which is in violation of law, or (iv) violated in any material respect any provision of the Foreign Corrupt 

Practices Act of 1977, as amended. 

 
   

 
   

  

(cc)           Accountants.  The Company’s accounting firm is set forth in the Prospectus.  To the 

knowledge and belief of the Company, such accounting firm (i) is a registered public accounting firm as 

required by the Exchange Act and (ii) shall express its opinion with respect to the financial statements to be 

included in the Company’s Annual Report for the year ending December 31, 2008. 

  

(dd)         Acknowledgment Regarding Purchasers’ Purchase of Securities.  The Company 

acknowledges and agrees that each of the Purchasers is acting solely in the capacity of an arm’s length 

purchaser with respect to the Transaction Documents and the transactions contemplated thereby.  The Company 

further acknowledges that no Purchaser is acting as a financial advisor or fiduciary of the Company (or in any 

similar capacity) with respect to the Transaction Documents and the transactions contemplated thereby and any 

advice given by any Purchaser or any of their respective representatives or agents in connection with the 

Transaction Documents and the transactions contemplated thereby is merely incidental to the Purchasers’ 

purchase of the Securities.  The Company further represents to each Purchaser that the Company’s decision to 



enter into this Agreement and the other Transaction Documents has been based solely on the independent 

evaluation of the transactions contemplated hereby by the Company and its representatives. 

  

(ee)          Acknowledgement Regarding Purchaser’s Trading Activity.  Anything in this Agreement or 

elsewhere herein to the contrary notwithstanding (except for the first sentence of Section 4.14 hereof), it is 

understood and acknowledged by the Company that: (i) none of the Purchasers have been asked by the 

Company to agree, nor has any Purchaser agreed, to desist from purchasing or selling, long and/or short, 

securities of the Company, or “derivative” securities based on securities issued by the Company or to hold the 

Securities for any specified term; (ii) that past or future open market or other transactions by any Purchaser, 

specifically including, without limitation, Short Sales or “derivative” transactions, before or after the closing of 

this or future private placement transactions, may negatively impact the market price of the Company’s 

publicly-traded securities; (iii) that any Purchaser, and counter-parties in “derivative” transactions to which any 

such Purchaser is a party, directly or indirectly, presently may have a “short” position in the Common Stock, 

and (iv) that each Purchaser shall not be deemed to have any affiliation with or control over any arm’s length 

counter-party in any “derivative” transaction.  The Company further understands and acknowledges that (y) one 

or more Purchasers may engage in hedging activities at various times during the period that the Securities are 

outstanding, including, without limitation, during the periods that the value of the Warrant Shares deliverable 

with respect to Securities are being determined, and (z) such hedging activities (if any) could reduce the value of 

the existing stockholders' equity interests in the Company at and after the time that the hedging activities are 

being conducted.  The Company acknowledges that such aforementioned hedging activities do not constitute a 

breach of any of the Transaction Documents. 

  

(ff)           Regulation M Compliance.  The Company has not, and to its knowledge no one acting on its 

behalf has, (i) taken, directly or indirectly, any action designed to cause or to result in the stabilization or 

manipulation of the price of any security of the Company to facilitate the sale or resale of any of the Securities, 

(ii) except for the Company’s stock repurchase program conducted in compliance with Rule 10b-18 under the 

Exchange Act, sold, bid for, purchased, or, paid any compensation for soliciting purchases of, any of the 

Securities, or (iii) paid or agreed to pay to any Person any compensation for soliciting another to purchase any 

other securities of the Company, other than, in the case of clauses (ii) and (iii), compensation paid to the 

Company’s placement agent and other agents in connection with the placement of the Securities. 

 
   

 
   

  

3.2          Representations and Warranties of the Purchasers.  Each Purchaser, for itself and for no other 

Purchaser, hereby represents and warrants as of the date hereof and as of the Closing Date to the Company as 

follows (unless as of a specific date therein): 

  

(a)           Organization; Authority.  Such Purchaser is an entity duly organized, validly existing and in 

good standing under the laws of the jurisdiction of its organization with full right, corporate or partnership 

power and authority to enter into and to consummate the transactions contemplated by this Agreement and 

otherwise to carry out its obligations hereunder and thereunder. The execution and delivery of this Agreement 

and performance by such Purchaser of the transactions contemplated by this Agreement have been duly 

authorized by all necessary corporate or similar action on the part of such Purchaser.  Each Transaction 

Document to which it is a party has been duly executed by such Purchaser, and when delivered by such 

Purchaser in accordance with the terms hereof, will constitute the valid and legally binding obligation of such 

Purchaser, enforceable against it in accordance with its terms, except: (i) as limited by general equitable 

principles and applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general 

application affecting enforcement of creditors’ rights generally, (ii) as limited by laws relating to the availability 

of specific performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and 

contribution provisions may be limited by applicable law. 

  

(b)           Own Account.  Such Purchaser is acquiring the Securities as principal for its own account 

and not with a view to or for distributing or reselling such Securities or any part thereof in violation of the 

Securities Act or any applicable state securities law, has no present intention of distributing any of such 

Securities in violation of the Securities Act or any applicable state securities law and has no direct or indirect 

arrangement or understandings with any other persons to distribute or regarding the distribution of such 

Securities in violation of the Securities Act or any applicable state securities law (this representation and 

warranty not limiting such Purchaser’s right to sell the Securities pursuant to the Registration Statement or 



otherwise in compliance with applicable federal and state securities laws).  Such Purchaser is acquiring the 

Securities hereunder in the ordinary course of its business. 

  

(c)           Purchaser Status.  At the time such Purchaser was offered the Securities, it was, and as of the 

date hereof it is, and on each date on which it exercises any Warrants, it will be either: (i) an “accredited 

investor” as defined in Rule 501(a)(1), (a)(2), (a)(3), (a)(7) or (a)(8) under the Securities Act or (ii) a “qualified 

institutional buyer” as defined in Rule 144A(a) under the Securities Act.  Such Purchaser is not required to be 

registered as a broker-dealer under Section 15 of the Exchange Act. 

 
   

 
   

  

(d)           Experience of Such Purchaser.  Such Purchaser, either alone or together with its 

representatives, has such knowledge, sophistication and experience in business and financial matters so as to be 

capable of evaluating the merits and risks of the prospective investment in the Securities, and has so evaluated 

the merits and risks of such investment.  Such Purchaser is able to bear the economic risk of an investment in 

the Securities and, at the present time, is able to afford a complete loss of such investment. 

  

(e)           Certain Transactions and Confidentiality.  Other than consummating the transactions 

contemplated hereunder, such Purchaser has not, nor has any Person acting on behalf of or pursuant to any 

understanding with such Purchaser, directly or indirectly executed any purchases or sales, including Short 

Sales, of the securities of the Company during the period commencing as of the time that such Purchaser first 

received a term sheet (written or oral) from the Company or any other Person representing the Company setting 

forth the material terms of the transactions contemplated hereunder and ending immediately prior to the 

execution hereof.  Notwithstanding the foregoing, in the case of a Purchaser that is a multi-managed investment 

vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets and the 

portfolio managers have no direct knowledge of the investment decisions made by the portfolio managers 

managing other portions of such Purchaser’s assets, the representation set forth above shall only apply with 

respect to the portion of assets managed by the portfolio manager that made the investment decision to purchase 

the Securities covered by this Agreement.  Other than to other Persons party to this Agreement, such Purchaser 

has maintained the confidentiality of all disclosures made to it in connection with this transaction (including the 

existence and terms of this transaction). Notwithstanding the foregoing, for avoidance of doubt, nothing 

contained herein shall constitute a representation or warranty, or preclude any actions, with respect to the 

identification of the availability of, or securing of, available shares to borrow in order to effect Short Sales or 

similar transactions in the future. 

  

(f)            Purchaser Review. Purchaser has received and reviewed copies of the Registration Statement 

and the Prospectus, including all documents and information incorporated by reference therein and amendments 

thereto, and understands that no Person has been authorized to give any information or to make any 

representations that were not contained in this Agreement, the Registration Statement, and the Prospectus, and 

Purchaser has not relied on any such other information or representations in making a decision to purchase the 

Securities. Purchaser hereby consents to receiving delivery of the Registration Statement, the Prospectus, and 

the Prospectus Supplement, including all documents and information incorporated by reference therein and 

amendments thereto, by electronic mail. Purchaser understands that an investment in the Company involves a 

high degree of risk for the reasons, among others, set forth under the captions “RISK FACTORS” in the 

Prospectus. 

  

(g)           Due Diligence. Purchaser acknowledges that it has sole responsibility for its own due 

diligence investigation and its own investment decision, and that in connection with its investigation of the 

accuracy of the information contained or incorporated by reference in the Registration Statement and the 

Prospectus and its investment decision, Purchaser has not relied on (a) any representation or information not set 

forth in this Agreement, the Registration Statement, or the Prospectus or (b) the fact that any other Person has 

decided to invest in the Securities.  Purchaser understands that nothing in the Prospectus, this Agreement or any 

other materials presented to such Purchaser in connection with the purchase and sale of the Securities constitutes 

legal, tax or investment advice.  Such Purchaser has consulted such legal, tax and investment advisors as it, in its 

sole discretion, has deemed necessary or appropriate in connection with its purchase of Securities. 

 
   

 
   



  

(h)           Placement Agent Fees. Purchaser acknowledges that the Company has agreed to (i) pay 

Rodman & Renshaw LLP a fee in the amount of six percent (6%) of the gross proceeds received by the 

Company from the sale of the Securities and warrrants to purchase Shares in an amount equal to six percent of 

the warrants issued to the Purchasers, and (ii) reimburse Rodman & Renshaw LLP for certain expenses incurred 

by it in acting as the Company's placement agent. 

  

The Company acknowledges and agrees that the representations contained in Sections 3.2(d), 3.2(f) 

and 3.2(g) shall not modify, amend or affect such Purchaser’s right to rely on the Company’s representations 

and warranties contained in this Agreement or any representations and warranties contained in any other 

Transaction Document or any other document or instrument executed and/or delivered in connection with this 

Agreement or the consummation of the transaction contemplated hereby. 

  

ARTICLE IV. 
OTHER AGREEMENTS OF THE PARTIES 

  

4.1           Warrant Shares.  If all or any portion of a Warrant is exercised at a time when there is an 

effective registration statement to cover the issuance or resale of the Warrant Shares or if the Warrant is 

exercised via cashless exercise, the Warrant Shares issued pursuant to any such exercise shall be issued free of 

all legends.  If at any time following the date hereof the Registration Statement (or any subsequent registration 

statement registering the sale or resale of the Warrant Shares) is not effective or is not otherwise available for 

the sale or resale of the Warrant Shares, the Company shall immediately notify the holders of the Warrants in 

writing that such registration statement is not then effective and thereafter shall promptly notify such holders 

when the registration statement is effective again and available for the sale or resale of the Warrant Shares (it 

being understood and agreed that the foregoing shall not limit the ability of the Company to issue, or any 

Purchaser to sell, any of the Warrant Shares in compliance with applicable federal and state securities 

laws).  The Company shall use best efforts to keep a registration statement (including the Registration 

Statement) registering the issuance or resale of the Warrant Shares effective during the term of the 

Warrants.  Upon a cashless exercise of a Warrant, the holding period for purposes of Rule 144 shall tack back to 

the original date of issuance of such Warrant. 

  

4.2           Furnishing of Information.  Until the earliest of the time that (i) no Purchaser owns Securities 

or (ii) the Warrants have expired, the Company covenants to timely file (or obtain extensions in respect thereof 

and file within the applicable grace period) all reports required to be filed by the Company after the date hereof 

pursuant to the Exchange Act even if the Company is not then subject to the reporting requirements of the 

Exchange Act.  As long as any Purchaser owns Securities, if the Company is not required to file reports pursuant 

to the Exchange Act, it will prepare and furnish to the Purchasers and make publicly available in accordance 

with Rule 144(c) such information as is required for the Purchasers to sell the Securities, including without 

limitation under Rule 144. The Company further covenants that it will take such further action as any holder of 

Securities may reasonably request, to the extent required from time to time to enable such Person to sell such 

Securities without registration under the Securities Act, including without limitation, within the requirements of 

the exemption provided by Rule 144. 

 
   

 
   

  

4.3           Integration.  The Company shall not sell, offer for sale or solicit offers to buy or otherwise 

negotiate in respect of any security (as defined in Section 2 of the Securities Act) that would be integrated with 

the offer or sale of the Securities for purposes of the rules and regulations of any Trading Market such that it 

would require shareholder approval prior to the closing of such other transaction unless shareholder approval is 

obtained before the closing of such subsequent transaction. 

  

4.4           Securities Laws Disclosure; Publicity.  The Company shall, by 8:30 a.m. (New York City 

time) on the Trading Day immediately following the date hereof, issue a press release disclosing the material 

terms of the transactions contemplated hereby, and within 4 Trading Days of the date hereof file a Current 

Report on Form 8-K, including the Transaction Documents as exhibits thereto.  From and after the issuance of 

such press release, the Company shall have publicly disclosed all material, non-public information delivered to 

any of the Purchasers by the Company or any of the Subsidiaries or any of their respective officers, employees 

or agents in connection with the transaction contemplated by the Transaction Documents.  The Company and 

each Purchaser shall consult with each other in issuing any other press releases with respect to the transactions 



contemplated hereby, and neither the Company nor any Purchaser shall issue any such press release nor 

otherwise make any such public statement without the prior consent of the Company, with respect to any press 

release of any Purchaser, or without the prior consent of each Purchaser, with respect to any press release of the 

Company, which consent shall not unreasonably be withheld or delayed, except if such disclosure is required by 

law, in which case the disclosing party shall promptly provide the other party with prior notice of such public 

statement or communication.  Notwithstanding the foregoing, the Company shall not publicly disclose the name 

of any Purchaser, or include the name of any Purchaser in any filing with the Commission or any regulatory 

agency or Trading Market, without the prior written consent of such Purchaser, except (a) as required by federal 

securities law in connection with the filing of final Transaction Documents (including signature pages thereto) 

with the Commission and (b) to the extent such disclosure is required by law or Trading Market regulations, in 

which case the Company shall provide the Purchasers with prior notice of such disclosure permitted under this 

clause (b). 

  

4.5           Shareholder Rights Plan.  No claim will be made or enforced by the Company or, with the 

consent of the Company, any other Person, that any Purchaser is an “Acquiring Person” under any control share 

acquisition, business combination, poison pill (including any distribution under a rights agreement) or similar 

anti-takeover plan or arrangement in effect or hereafter adopted by the Company, or that any Purchaser could be 

deemed to trigger the provisions of any such plan or arrangement, by virtue of receiving Securities under the 

Transaction Documents or under any other agreement between the Company and the Purchasers. 

 
   

 
   

  

4.6           Non-Public Information.  Except with respect to the material terms and conditions of the 

transactions contemplated by the Transaction Documents, the Company covenants and agrees that neither it, nor 

any other Person acting on its behalf will provide any Purchaser or its agents or counsel with any information 

that the Company believes constitutes material non-public information, unless prior thereto such Purchaser shall 

have executed a written agreement with the Company regarding the confidentiality and use of such 

information.  The Company understands and confirms that each Purchaser shall be relying on the foregoing 

covenant in effecting transactions in securities of the Company. 

  

4.7           Use of Proceeds.  The Company shall use the net proceeds from the sale of the Securities 

hereunder for working capital purposes and shall not use such proceeds for: (a) the satisfaction of any portion of 

the Company’s debt (other than payment of trade payables in the ordinary course of the Company’s business 

and prior practices), (b) the redemption of any Common Stock or Common Stock Equivalents or (c) the 

settlement of any outstanding litigation. 

  

4.8           Indemnification of Purchasers.   Subject to the provisions of this Section 4.8, the Company 

will indemnify and hold each Purchaser and its directors, officers, shareholders, members, partners, employees 

and agents (and any other Persons with a functionally equivalent role of a Person holding such titles 

notwithstanding a lack of such title or any other title), each Person who controls such Purchaser (within the 

meaning of Section 15 of the Securities Act and Section 20 of the Exchange Act), and the directors, officers, 

shareholders, agents, members, partners or employees (and any other Persons with a functionally equivalent role 

of a Person holding such titles notwithstanding a lack of such title or any other title) of such controlling persons 

(each, a “Purchaser Party”) harmless from any and all losses, liabilities, obligations, claims, contingencies, 

damages, costs and expenses, including all judgments, amounts paid in settlements, court costs and reasonable 

attorneys’ fees and costs of investigation that any such Purchaser Party may suffer or incur as a result of or 

relating to (a) any breach of any of the representations, warranties, covenants or agreements made by the 

Company in this Agreement or in the other Transaction Documents or (b) any action instituted against a 

Purchaser in any capacity, or any of them or their respective Affiliates, by any stockholder of the Company who 

is not an Affiliate of such Purchaser, with respect to any of the transactions contemplated by the Transaction 

Documents (unless such action is based upon a breach of such Purchaser’s representations, warranties or 

covenants under the Transaction Documents or any agreements or understandings such Purchaser may have 

with any such stockholder or any violations by such Purchaser of state or federal securities laws or any conduct 

by such Purchaser which constitutes fraud, gross negligence, willful misconduct or malfeasance).  If any action 

shall be brought against any Purchaser Party in respect of which indemnity may be sought pursuant to this 

Agreement, such Purchaser Party shall promptly notify the Company in writing, and the Company shall have the 

right to assume the defense thereof with counsel of its own choosing reasonably acceptable to the Purchaser 

Party.  Any Purchaser Party shall have the right to employ separate counsel in any such action and participate in 

the defense thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party 



except to the extent that (i) the employment thereof has been specifically authorized by the Company in writing, 

(ii) the Company has failed after a reasonable period of time to assume such defense and to employ counsel or 

(iii) in such action there is, in the reasonable opinion of counsel, a material conflict on any material issue 

between the position of the Company and the position of such Purchaser Party, in which case the Company shall 

be responsible for the reasonable fees and expenses of no more than one such separate counsel.  The Company 

will not be liable to any Purchaser Party under this Agreement (y) for any settlement by a Purchaser Party 

effected without the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or 

(z) to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any Purchaser 

Party’s breach of any of the representations, warranties, covenants or agreements made by such Purchaser Party 

in this Agreement or in the other Transaction Documents. 

 
   

 
   

  

4.9           Reservation of Common Stock. As of the date hereof, the Company has reserved and the 

Company shall continue to reserve and keep available at all times, free of preemptive rights, a sufficient number 

of shares of Common Stock for the purpose of enabling the Company to issue Shares pursuant to this 

Agreement and Warrant Shares pursuant to any exercise of the Warrants. 

  

4.10          Listing of Common Stock. The Company hereby agrees to use best efforts to maintain the 

listing and quotation of the Common Stock on the Trading Market on which it is currently listed, and 

concurrently with the Closing the Company shall apply to list or quote all of the Shares and Warrant Shares on 

such Trading Market and promptly secure the listing of all of the Shares and Warrant Shares on such Trading 

Market. The Company further agrees, if the Company applies to have the Common Stock traded on any other 

Trading Market, it will then include in such application all of the Shares and Warrant Shares, and will take such 

other action as is necessary to cause all of the Shares and Warrant Shares to be listed or quoted on such other 

Trading Market as promptly as possible.  The Company will then take all action reasonably necessary to 

continue the listing and trading of its Common Stock on a Trading Market and will comply in all respects with 

the Company’s reporting, filing and other obligations under the bylaws or rules of the Trading Market.  

  

4.11          Equal Treatment of Purchasers.  No consideration shall be offered or paid to any Person to 

amend or consent to a waiver or modification of any provision of any of the Transaction Documents unless the 

same consideration is also offered to all of the parties to the Transaction Documents.  For clarification purposes, 

this provision constitutes a separate right granted to each Purchaser by the Company and negotiated separately 

by each Purchaser, and is intended for the Company to treat the Purchasers as a class and shall not in any way be 

construed as the Purchasers acting in concert or as a group with respect to the purchase, disposition or voting of 

Securities or otherwise. 

  

4.12          Intentionally Omitted 

  

4.13          Subsequent Equity Sales. 

  

 (a)           From the date hereof until 30 days after the Closing Date, neither the Company nor any 

Subsidiary shall issue, enter into any agreement to issue or announce the issuance or proposed issuance of any 

shares of Common Stock or Common Stock Equivalents. 

 
   

 
   

  

(b)           From the date hereof until such time as no Purchaser holds any of the Shares, the Company 

shall be prohibited from effecting or entering into an agreement to effect any issuance by the Company or any of 

its Subsidiaries of Common Stock or Common Stock Equivalents for cash consideration (or a combination of 

units hereof) involving a Variable Rate Transaction.  “Variable Rate Transaction” means a transaction in which 

the Company issues or sells (i) any debt or equity securities that are convertible into, exchangeable or 

exercisable for, or include the right to receive additional shares of Common Stock either (A) at a conversion 

price, exercise price or exchange rate or other price that is based upon and/or varies with the trading prices of or 

quotations for the shares of Common Stock at any time after the initial issuance of such debt or equity securities, 

or (B) with a conversion, exercise or exchange price that is subject to being reset at some future date after the 

initial issuance of such debt or equity security or upon the occurrence of specified or contingent events directly 



or indirectly related to the business of the Company or the market for the Common Stock or (ii) enters into any 

agreement, including, but not limited to, an equity line of credit, whereby the Company may sell securities at a 

future determined price.  Any Purchaser shall be entitled to obtain injunctive relief against the Company to 

preclude any such issuance, which remedy shall be in addition to any right to collect damages. 

  

(c)           Notwithstanding the foregoing, this Section 4.13 shall not apply in respect of an Exempt 

Issuance, except that no Variable Rate Transaction shall be an Exempt Issuance. 

  

4.14         Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly with the 

other Purchasers, covenants that neither it nor any Affiliate acting on its behalf or pursuant to any understanding 

with it will execute any purchases or sales, including Short Sales, of any of the Company’s securities during the 

period commencing with the execution of this Agreement and ending at such time that the transactions 

contemplated by this Agreement are first publicly announced pursuant to a press release as described in Section 

4.4.  Each Purchaser, severally and not jointly with the other Purchasers, covenants that until such time as the 

transactions contemplated by this Agreement are publicly disclosed by the Company pursuant to a press release 

as described in Section 4.4, such Purchaser will maintain the confidentiality of the existence and terms of this 

transaction and the information included in the Disclosure Schedules.  Notwithstanding the foregoing and 

notwithstanding anything contained in this Agreement to the contrary, the Company expressly acknowledges 

and agrees that (i) no Purchaser makes any representation, warranty or covenant hereby that it will not engage in 

effecting transactions in any securities of the Company after the time that the transactions contemplated by this 

Agreement are first publicly announced pursuant to a press release as described in Section 4.4, (ii) no Purchaser 

shall be restricted or prohibited from effecting any transactions in any securities of the Company in accordance 

with applicable securities laws from and after the time that the transactions contemplated by this Agreement are 

first publicly announced pursuant to a press release as described in Section 4.4 and (iii) no Purchaser shall have 

any duty of confidentiality to the Company or its Subsidiaries after the issuance of the initial press release 

required pursuant to Section 4.4.  Notwithstanding the foregoing, in the case of a Purchaser that is a multi-

managed investment vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s 

assets and the portfolio managers have no direct knowledge of the investment decisions made by the portfolio 

managers managing other portions of such Purchaser’s assets, the covenant set forth above shall only apply with 

respect to the portion of assets managed by the portfolio manager that made the investment decision to purchase 

the Securities covered by this Agreement. 

 
   

 
   

  

4.15         Delivery of  Warrants After Closing.  The Company shall deliver, or cause to be delivered, 

the respective Warrant certificates purchased by each Purchaser to such Purchaser within 3 Trading Days of the 

Closing Date. 

  

4.16          Capital Changes.  Until 271 days after the Closing Date, the Company shall not undertake a 

reverse or forward stock split or reclassification of the Common Stock without the prior written consent of the 

Purchasers holding a majority in interest of the Shares, unless the Company is required to effect a reverse split 

to maintain a minimum bid price in order to maintain a listing on a Trading Market. 

  

ARTICLE V. 
MISCELLANEOUS 

  

5.1           Termination.  This Agreement may be terminated by any Purchaser, as to such Purchaser’s 

obligations hereunder only and without any effect whatsoever on the obligations between the Company and the 

other Purchasers, by written notice to the other parties, if the Closing has not been consummated on or before 

January 6, 2009; provided, however, that no such termination will affect the right of any party to sue for any 

breach by the other party (or parties). 

  

5.2           Fees and Expenses.  Except as expressly set forth in the Transaction Documents to the 

contrary, each party shall pay the fees and expenses of its advisers, counsel, accountants and other experts, if 

any, and all other expenses incurred by such party incident to the negotiation, preparation, execution, delivery 

and performance of this Agreement.  The Company shall pay all Transfer Agent fees, stamp taxes and other 

taxes and duties levied in connection with the delivery of any Securities to the Purchasers. 

  



5.3           Entire Agreement.  The Transaction Documents, together with the exhibits and schedules 

thereto, contain the entire understanding of the parties with respect to the subject matter hereof and supersede all 

prior agreements and understandings, oral or written, with respect to such matters, which the parties 

acknowledge have been merged into such documents, exhibits and schedules. 

  

5.4           Notices.  Any and all notices or other communications or deliveries required or permitted to 

be provided hereunder shall be in writing and shall be deemed given and effective on the earliest of: (a) the date 

of transmission, if such notice or communication is delivered via facsimile at the facsimile number set forth on 

the signature pages attached hereto prior to 5:30 p.m. (New York City time) on a Trading Day, (b) the next 

Trading Day after the date of transmission, if such notice or communication is delivered via facsimile at the 

facsimile number set forth on the signature pages attached hereto on a day that is not a Trading Day or later than 

5:30 p.m. (New York City time) on any Trading Day, (c) the 2nd Trading Day following the date of mailing, if 

sent by U.S. nationally recognized overnight courier service or (d) upon actual receipt by the party to whom 

such notice is required to be given.  The address for such notices and communications shall be as set forth on the 

signature pages attached hereto. 

 
   

 
   

  

5.5           Amendments; Waivers.  No provision of this Agreement may be waived or amended except 

in a written instrument signed, in the case of an amendment, by the Company and the Purchasers holding at least 

67% of the Shares then outstanding or, in the case of a waiver, by the party against whom enforcement of any 

such waived provision is sought.  No waiver of any default with respect to any provision, condition or 

requirement of this Agreement shall be deemed to be a continuing waiver in the future or a waiver of any 

subsequent default or a waiver of any other provision, condition or requirement hereof, nor shall any delay or 

omission of any party to exercise any right hereunder in any manner impair the exercise of any such right. 

  

5.6           Headings.  The headings herein are for convenience only, do not constitute a part of this 

Agreement and shall not be deemed to limit or affect any of the provisions hereof. 

  

5.7           Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of 

the parties and their successors and permitted assigns.  The Company may not assign this Agreement or any 

rights or obligations hereunder without the prior written consent of each Purchaser (other than by merger).  Any 

Purchaser may assign any or all of its rights under this Agreement to any Person to whom such Purchaser 

assigns or transfers any Securities, provided such transferee agrees in writing to be bound, with respect to the 

transferred Securities, by the provisions of the Transaction Documents that apply to the “Purchasers.” 

  

5.8           No Third-Party Beneficiaries.  This Agreement is intended for the benefit of the parties 

hereto and their respective successors and permitted assigns and is not for the benefit of, nor may any provision 

hereof be enforced by, any other Person, except as otherwise set forth in Section 4.8. 

  

5.9           Governing Law.  All questions concerning the construction, validity, enforcement and 

interpretation of the Transaction Documents shall be governed by and construed and enforced in accordance 

with the internal laws of the State of New York, without regard to the principles of conflicts of law 

thereof.  Each party agrees that all legal proceedings concerning the interpretations, enforcement and defense of 

the transactions contemplated by this Agreement and any other Transaction Documents (whether brought 

against a party hereto or its respective affiliates, directors, officers, shareholders, employees or agents) shall be 

commenced exclusively in the state and federal courts sitting in the City of New York. Each party hereby 

irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in the City of New York, 

borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with any 

transaction contemplated hereby or discussed herein (including with respect to the enforcement of any of the 

Transaction Documents), and hereby irrevocably waives, and agrees not to assert in any suit, action or 

proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action 

or proceeding is improper or is an inconvenient venue for such proceeding.  Each party hereby irrevocably 

waives personal service of process and consents to process being served in any such suit, action or proceeding 

by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to 

such party at the address in effect for notices to it under this Agreement and agrees that such service shall 

constitute good and sufficient service of process and notice thereof.  Nothing contained herein shall be deemed 

to limit in any way any right to serve process in any other manner permitted by law.  If either party shall 

commence an action or proceeding to enforce any provisions of the Transaction Documents, then, in addition to 



the obligations of the Company under Section 4.8, the prevailing party in such action or proceeding shall be 

reimbursed by the other party for its reasonable attorneys’ fees and other costs and expenses incurred with the 

investigation, preparation and prosecution of such action or proceeding. 

 
   

 
   

  

5.10          Survival.  The representations and warranties contained herein shall survive the Closing and 

the delivery of the Securities. 

  

5.11          Execution.  This Agreement may be executed in two or more counterparts, all of which 

when taken together shall be considered one and the same agreement and shall become effective when 

counterparts have been signed by each party and delivered to the other party, it being understood that both 

parties need not sign the same counterpart.  In the event that any signature is delivered by facsimile transmission 

or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation of 

the party executing (or on whose behalf such signature is executed) with the same force and effect as if such 

facsimile or “.pdf” signature page were an original thereof. 

  

5.12          Severability.  If any term, provision, covenant or restriction of this Agreement is held by a 

court of competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder of the terms, 

provisions, covenants and restrictions set forth herein shall remain in full force and effect and shall in no way be 

affected, impaired or invalidated, and the parties hereto shall use their commercially reasonable efforts to find 

and employ an alternative means to achieve the same or substantially the same result as that contemplated by 

such term, provision, covenant or restriction. It is hereby stipulated and declared to be the intention of the parties 

that they would have executed the remaining terms, provisions, covenants and restrictions without including any 

of such that may be hereafter declared invalid, illegal, void or unenforceable. 

  

5.13          Rescission and Withdrawal Right.  Notwithstanding anything to the contrary contained in 

(and without limiting any similar provisions of) any of the other Transaction Documents, whenever any 

Purchaser exercises a right, election, demand or option under a Transaction Document and the Company does 

not timely perform its related obligations within the periods therein provided, then such Purchaser may rescind 

or withdraw, in its sole discretion from time to time upon written notice to the Company, any relevant notice, 

demand or election in whole or in part without prejudice to its future actions and rights; provided, however, that 

in the case of a rescission of an exercise of a Warrant, the applicable Purchaser shall be required to return any 

shares of Common Stock subject to any such rescinded exercise notice concurrently with the return to such 

Purchaser of the aggregate exercise price paid to the Company for such shares and the restoration of such 

Purchaser’s right to acquire such shares pursuant to such Purchaser’s Warrant (including, issuance of a 

replacement warrant certificate evidencing such restored right). 

  

5.14          Replacement of Securities.  If any certificate or instrument evidencing any Securities is 

mutilated, lost, stolen or destroyed, the Company shall issue or cause to be issued in exchange and substitution 

for and upon cancellation thereof (in the case of mutilation), or in lieu of and substitution therefor, a new 

certificate or instrument, but only upon receipt of evidence reasonably satisfactory to the Company of such loss, 

theft or destruction.  The applicant for a new certificate or instrument under such circumstances shall also pay 

any reasonable third-party costs (including customary indemnity) associated with the issuance of such 

replacement Securities. 

 
   

 
   

  

5.15          Remedies.  In addition to being entitled to exercise all rights provided herein or granted by 

law, including recovery of damages, each of the Purchasers and the Company will be entitled to specific 

performance under the Transaction Documents.  The parties agree that monetary damages may not be adequate 

compensation for any loss incurred by reason of any breach of obligations contained in the Transaction 

Documents and hereby agrees to waive and not to assert in any action for specific performance of any such 

obligation the defense that a remedy at law would be adequate. 

  

5.16          Independent Nature of Purchasers’ Obligations and Rights.  The obligations of each 

Purchaser under any Transaction Document are several and not joint with the obligations of any other Purchaser, 



and no Purchaser shall be responsible in any way for the performance or non-performance of the obligations of 

any other Purchaser under any Transaction Document.  Nothing contained herein or in any other Transaction 

Document, and no action taken by any Purchaser pursuant thereto, shall be deemed to constitute the Purchasers 

as a partnership, an association, a joint venture or any other kind of entity, or create a presumption that the 

Purchasers are in any way acting in concert or as a group with respect to such obligations or the transactions 

contemplated by the Transaction Documents.  Each Purchaser shall be entitled to independently protect and 

enforce its rights including, without limitation, the rights arising out of this Agreement or out of the other 

Transaction Documents, and it shall not be necessary for any other Purchaser to be joined as an additional party 

in any proceeding for such purpose.  Each Purchaser has been represented by its own separate legal counsel in 

their review and negotiation of the Transaction Documents.  For reasons of administrative convenience only, 

each Purchaser and its respective counsel have chosen to communicate with the Company through FWS.  FWS 

does not represent any of the Purchasers and only represents Rodman & Renshaw, LLC, the placement agent for 

the transaction.  The Company has elected to provide all Purchasers with the same terms and Transaction 

Documents for the convenience of the Company and not because it was required or requested to do so by any of 

the Purchasers. 

  

5.17          Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the taking of any action 

or the expiration of any right required or granted herein shall not be a Business Day, then such action may be 

taken or such right may be exercised on the next succeeding Business Day. 

  

5.18          Construction. The parties agree that each of them and/or their respective counsel has 

reviewed and had an opportunity to revise the Transaction Documents and, therefore, the normal rule of 

construction to the effect that any ambiguities are to be resolved against the drafting party shall not be employed 

in the interpretation of the Transaction Documents or any amendments hereto. In addition, each and every 

reference to share prices in any Transaction Document shall be subject to adjustment for reverse and forward 

stock splits, stock dividends, stock combinations and other similar transactions of the Common Stock that occur 

after the date of this Agreement. 

  

5.19          WAIVER OF JURY TRIAL.  IN ANY ACTION, SUIT, OR PROCEEDING IN ANY 

JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY, THE PARTIES 

EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST EXTENT PERMITTED BY 

APPLICABLE LAW, HEREBY ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY AND 

EXPRESSLY WAIVES FOREVER TRIAL BY JURY. 
 
   

 
   

  

(Signature Pages Follow) 

 
   

 
   

 

IN WITNESS WHEREOF, the parties hereto have caused this Securities Purchase Agreement to be 

duly executed by their respective authorized signatories as of the date first indicated above. 

  

 

AGFEED INDUSTRIES, INC.   Address for Notice: 

     AgFeed Industries, Inc. 
10/F, Tower A16, Hengmao Int’l 
Center 
333 S.Guangchang Rd. 
Nanchang, Jiangxi 
China 330002 

By:        Fax: 86-791-6669090 

Name: 
Title: 
  
With a copy to (which shall not constitute notice): 

     



  
Buchanan Ingersoll & Rooney PC  
1835 Market Street, 14th Floor  
Philadelphia, PA 19103 
Attn: William Uchimoto, Esq. 
Fax: 

     

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 

SIGNATURE PAGE FOR PURCHASER FOLLOWS] 

 
   

 
   

 

[PURCHASER SIGNATURE PAGES TO FEED SECURITIES PURCHASE AGREEMENT] 

 

IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase Agreement to be duly 

executed by their respective authorized signatories as of the date first indicated above. 

  

Name of Purchaser: ____________________________________________________________________ 

  

Signature of Authorized Signatory of Purchaser: _____________________________________________ 

  

Name of Authorized Signatory: ___________________________________________________________ 

  

Title of Authorized Signatory: ____________________________________________________________ 

  

Email Address of Authorized Signatory:_____________________________________________________ 

  

Fax Number of Authorized Signatory: ______________________________________________________ 

  

Address for Notice of Purchaser: 

 

Address for Delivery of Securities for Purchaser (if not same as address for notice): 

 

Subscription Amount: $_________________ 

 

Shares: _________________ 

 

Warrant Shares: __________________ 

 

EIN Number:  [PROVIDE THIS UNDER SEPARATE COVER] 

 

 

[SIGNATURE PAGES CONTINUE] 

 
   

 
   

 

SCHEDULE 3.1(a) 

TO  

SECURITIES PURCHASE AGREEMENT 
 

Subsidiaries 

 

Subsidiaries   
% Ownership Held by  
Company (direct or indirect)   

Nanchang Best Animal Husbandry Co., Ltd     100 % 
Shanghai Best Animal Husbandry Co., Ltd     100 % 
Guangxi Huijie Science & Technology Feed Co., Ltd.     100 % 



Lushan Breeder Pig Farm Co., Ltd.     90 % 
Wannian Xiandai Animal Husbandry Limited Liability Co., Ltd.     100 % 
Jiangxi Huyun Livestock Co., Ltd.     70 % 
Ganzhou Green Animal Husbandry Co., Ltd.     60 % 
Gang Feng Animal Husbandry Co., Ltd.     100 % 
Yichun Tianpeng Domestic Livestock Farm, Ltd.     55 % 
Hainan HopeJia Feed Co., Ltd.     100 % 
Shandong AgFeed Agribusiness Co., Ltd     100 % 
Jiangxi Best Swine Development Co., Ltd.     100 % 
Guangxi Nanning Wanghua Hog Farm Co., Ltd.     100 % 
Guangxi Guigang Gangda Hog Farm Co., Ltd.     100 % 
Guangxi Xingye Guihong Hog Farm Co., Ltd.     100 % 
Hainan Haikou Meilan Hog Farm Co., Ltd.     100 % 
Hainan Haikou Wohao Hog Farm Co., Ltd.     100 % 
Guangxi Guilin Fuzhi Hog Farm Co., Ltd.     60 % 
Guangdong Lianjiang Xinfa Hog Farm Co., Ltd.     80 % 
Zhejiang Pinghu Yongxin Hog Farm Co., Ltd.     100 % 
Shanghai Fengxian Hog Farm Co., Ltd.     100 % 
Shanghai Tuanxi Hog Farm Co., Ltd.     100 % 
Shanghai Senrong Hog Farm Co., Ltd.     100 % 
Xiamen Muxin Hog Farm Co., Ltd.     100 % 
Xiamen Yuanshengtai Food Co.,Ltd.     100 % 
Fujian Jianhua Hog Farm Co., Ltd.     100 % 
Fujian Fengxiang Agribusiness Co., Ltd.     100 % 
Jiangxi Zhiliang Hog Farm Co., Ltd.     100 % 
Nanping Kangda Animal Husbandry Co., Ltd     100 % 
Fujian Jianxi Breeder Hog Farm Co., Ltd.     100 % 
Shanghai WeiSheng Hog Raising Co., Ltd.     100 % 
Nanping Minkang Hog Farm Co., Ltd.     100 % 
Nanning Linxing Hog Farm Co., Ltd.     100 % 
Guangxi Gangxuan Hog Farm Co., Ltd.     100 % 
Nanning Shunhua Hog Farm Co., Ltd.     100 % 
Nanning Shunan Hog Farm Co., Ltd.     100 % 
 
   

 
   

 

SCHEDULE 3.1(g) 

TO 

SECURITIES PURCHASE AGREEMENT 
 

Capitalization 

 

Authorized Capital Stock: 75,000,000 shares, $0.001 par value per share 
      
Shares Outstanding: 32,933,135 
      
Options: 45,000 shares reserved for issuance upon exercise 

of   outstanding options granted outside of any plan 
      
Warrants: 523,211 shares reserved for issuance upon exercise 

of  outstanding warrants (before giving effect to the 

adjustment resulting from the issuance of the Shares 

and Warrants pursuant to this Agreement) 
      
Convertible Notes: 380,000 shares reserved for issuance upon exercise 

of  outstanding convertible notes (before giving effect 

to the adjustment resulting from the issuance of the 

Shares and Warrants pursuant to this Agreement) 
      



Option Plan: 1,000,000 shares reserved for issuance upon the (i) 

exercise  of options granted or to be granted and (ii) the 

issuance of restricted shares under the Company's 2008 

Long-Term Incentive Plan 
 
   

32 
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Exhibit 10.19 

  

EXHIBIT A 
  

COMMON STOCK PURCHASE WARRANT 
 

AGFEED INDUSTRIES, INC. 
  

Warrant Shares: [__________________ Initial Issuance Date: December __, 2008 
    
   Initial Exercise Date: June___, 2009           

  

  

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value 

received, _____________ (the “Holder”) is entitled, upon the terms and subject to the limitations on exercise 

and the conditions hereinafter set forth, at any time on or after June __, 2009 the “Initial Exercise Date”) and on 

or prior to the close of business on the five year anniversary of the Initial Exercise Date (the “Termination 

Date”) but not thereafter, to subscribe for and purchase from AgFeed Industries, Inc., a Nevada corporation (the 

“Company”), up to ______ shares (the “Warrant Shares”) of Common Stock.  The purchase price of one share 

of Common Stock under this Warrant shall be equal to the Exercise Price, as defined in Section 2(b). 

  

Section 1.             Definitions.  Capitalized terms used and not otherwise defined herein shall have the 

meanings set forth in that certain Securities Purchase Agreement (the “Purchase Agreement”), dated December 

___, 2008, among the Company and the purchasers signatory thereto. 

  

Section 2. 

  

(a)           Exercise. Exercise of the purchase rights represented by this Warrant may be made, in whole 

or in part, at any time or times on or after the Initial Exercise Date and on or before the Termination Date by (1) 

delivery to the Company (or such other office or agency of the Company as it may designate by notice in 

writing to the registered Holder at the address of the Holder appearing on the books of the Company) of a duly 

executed facsimile copy of the Notice of Exercise Form annexed hereto; and (2) delivery to the Company of the 

aggregate Exercise Price of the shares thereby purchased by wire transfer or cashier’s check drawn on a United 

States bank.  Notwithstanding anything herein to the contrary, the Holder shall not be required to physically 

surrender this Warrant to the Company until the Holder has purchased all of the Warrant Shares available 

hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to 

the Company for cancellation within three trading Days of the date the final Notice of Exercise is delivered to 

the Company.  Execution and delivery of the Notice of Exercise Form with respect to less than all of the 

Warrant Shares shall have the same effect as cancellation of the original Warrant and issuance of a new Warrant 

evidencing the right to purchase the remaining number of Warrant Share.  The Holder and the Company shall 

maintain records showing the number of Warrant Shares purchased and the date of such purchases.  The Holder 

and any assignee, by acceptance of this Warrant, acknowledge and agree that, by reason of the provisions 

of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the number of 

Warrant Shares available for purchase hereunder at any given time may be less than the amount stated 

on the face hereof. 
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(b)           Exercise Price.  The exercise price per share of the Common Stock under this Warrant shall 

be $2.50, subject to adjustment hereunder (the “Exercise Price”). 

  

(c)           Cashless Exercise.  If at the time of exercise hereof there is no effective registration statement 

registering (or the prospectus contained therein is not available for) the issuance of the Warrant Shares to the 

Holder and all of the Warrant Shares are not then registered for resale by the Holder into the market at market 

prices from time to time on an effective registration statement for use on a continuous basis (or the prospectus 

contained therein is not available for use), then this Warrant may also be exercised at such time by means of a 



“cashless exercise” in which the Holder shall be entitled to receive a certificate for the number of Warrant 

Shares equal to the quotient obtained by dividing [(A-B) (X)] by (A), where: 

  

(A) = the VWAP on the Trading Day immediately preceding the date of such election; 

 

(B) = the Exercise Price of this Warrant, as adjusted; and 

 

(X) = the number of Warrant Shares issuable upon exercise of this Warrant in accordance with the 

terms of this Warrant by means of a cash exercise rather than a cashless exercise. 

 

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) 

if the Common Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of 

the Common Stock for such date (or the nearest preceding date) on the Trading Market on which the Common 

Stock is then listed or quoted for trading as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. 

(New York City time) to 4:02 p.m. (New York City time); (b)  if the OTC Bulletin Board is not a Trading 

Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding date) 

on the OTC Bulletin Board; (c) if the Common Stock is not then listed or quoted for trading on the OTC 

Bulletin Board and if prices for the Common Stock are then reported in the “Pink Sheets” published by Pink 

OTC Markets, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most 

recent bid price per share of the Common Stock so reported; or (d) in all other cases, the fair market value of a 

share of Common Stock as determined by an independent appraiser selected in good faith by the Holder and 

reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company. 
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(d)           Holder’s Restrictions.  The Company shall not effect any exercise of this Warrant, and a 

Holder shall not have the right to exercise any portion of this Warrant, pursuant to Section 2 or otherwise, to the 

extent that after giving effect to such issuance after exercise as set forth on the applicable Notice of Exercise, the 

Holder (together with the Holder’s Affiliates, and any other person or entity acting as a group together with the 

Holder or any of the Holder’s Affiliates), would beneficially own in excess of the Beneficial Ownership 

Limitation (as defined below).  For purposes of the foregoing sentence, the number of shares of Common Stock 

beneficially owned by the Holder and its Affiliates shall include the number of shares of Common Stock 

issuable upon exercise of this Warrant with respect to which such determination is being made, but shall exclude 

the number of shares of Common Stock which would be issuable upon (A) exercise of the remaining, 

nonexercised portion of this Warrant beneficially owned by the Holder or any of its Affiliates and (B) exercise 

or conversion of the unexercised or nonconverted portion of any other securities of the Company (including, 

without limitation, any other  Common Stock Equivalents) subject to a limitation on conversion or exercise 

analogous to the limitation contained herein beneficially owned by the Holder or any of its Affiliates.  Except as 

set forth in the preceding sentence, for purposes of this Section 2(d), beneficial ownership shall be calculated in 

accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated thereunder, it 

being acknowledged by the Holder that the Company is not representing to the Holder that such calculation is in 

compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any schedules 

required to be filed in accordance therewith.   To the extent that the limitation contained in this Section 2(d) 

applies, the determination of whether this Warrant is exercisable (in relation to other securities owned by the 

Holder together with any Affiliates) and of which portion of this Warrant is exercisable shall be in the sole 

discretion of the Holder, and the submission of a Notice of Exercise shall be deemed to be the Holder’s 

determination of whether this Warrant is exercisable (in relation to other securities owned by the Holder 

together with any Affiliates) and of which portion of this Warrant is exercisable, in each case subject to the 

Beneficial Ownership Limitation, and the Company shall have no obligation to verify or confirm the accuracy of 

such determination.   In addition, a determination as to any group status as contemplated above shall be 

determined in accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated 

thereunder.  For purposes of this Section 2(d), in determining the number of outstanding shares of Common 

Stock, a Holder may rely on the number of outstanding shares of Common Stock as reflected in (A) the 

Company’s most recent periodic annual report as the case may be, (B) a more recent public announcement by 

the Company or (C) any other notice by the Company or the Transfer Agent setting forth the number of shares 

of Common Stock outstanding.  Upon the written or oral request of a Holder, the Company shall within two 

Trading Days confirm orally and in writing to the Holder the number of shares of Common Stock then 

outstanding.  In any case, the number of outstanding shares of Common Stock shall be determined after giving 



effect to the conversion or exercise of securities of the Company, including this Warrant, by the Holder or its 

Affiliates since the date as of which such number of outstanding shares of Common Stock was reported.  The 

“Beneficial Ownership Limitation” shall be [9.9/4.9%] of the number of shares of the Common Stock 

outstanding immediately after giving effect to the issuance of shares of Common Stock issuable upon exercise 

of this Warrant.  [The Holder, upon not less than 61 days’ prior notice to the Company, may increase or 

decrease the Beneficial Ownership Limitation provisions of this Section 2(d), provided that the Beneficial 

Ownership Limitation in no event exceeds 9.99% of the number of shares of the Common Stock outstanding 

immediately after giving effect to the issuance of shares of Common Stock upon exercise of this Warrant held 

by the Holder and the provisions of this Section 2(d) shall continue to apply.  Any such increase or decrease will 

not be effective until the 61st day after such notice is delivered to the Company.]  The provisions of this 

paragraph shall be construed and implemented in a manner otherwise than in strict conformity with the terms of 

this Section 2(d) to correct this paragraph (or any portion hereof) which may be defective or inconsistent with 

the intended Beneficial Ownership Limitation herein contained or to make changes or supplements necessary or 

desirable to properly give effect to such limitation. The limitations contained in this paragraph shall apply to a 

successor holder of this Warrant.  The holders of Common Stock shall be third party beneficiaries of this 

paragraph and the Company may not waive this paragraph without the consent of holders of a majority of its 

Common Stock.  [HOLDER ELECTS AT CLOSING] 
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a)           Mechanics of Exercise. 

  

i.      Delivery of Certificates Upon Exercise.  Certificates for shares purchased hereunder shall be 

transmitted by the Transfer Agent to the Holder by crediting the account of the Holder’s prime broker with the 

Depository Trust Company through its Deposit Withdrawal Agent Commission (“DWAC”) system if the 

Company is then a participant in such system and either (A) there is an effective Registration Statement 

permitting the issuance of the Warrant Shares to or resale of the Warrant Shares by the Holder or (B) this 

Warrant is being exercised via cashless exercise, and otherwise by physical delivery to the address specified by 

the Holder in the Notice of Exercise within 3 Trading Days from the delivery to the Company of the Notice of 

Exercise Form, surrender of this Warrant (if required) and payment of the aggregate Exercise Price as set forth 

above (including by cashless exercise, if permitted) (the “Warrant Share Delivery Date”).  This Warrant shall be 

deemed to have been exercised on the date the Exercise Price is received by the Company.  The Warrant Shares 

shall be deemed to have been issued, and Holder or any other person so designated to be named therein shall be 

deemed to have become a holder of record of such shares for all purposes, as of the date the Warrant has been 

exercised by payment to the Company of the Exercise Price (or by cashless exercise, if permitted) and all taxes 

required to be paid by the Holder, if any, pursuant to Section 2(e)(vi) prior to the issuance of such shares, have 

been paid. 

  

ii.           Delivery of New Warrants Upon Exercise.  If this Warrant shall have been exercised in part, 

the Company shall, at the request of a Holder and upon surrender of this Warrant certificate, at the time of 

delivery of the certificate or certificates representing Warrant Shares, deliver to Holder a new Warrant 

evidencing the rights of Holder to purchase the unpurchased Warrant Shares called for by this Warrant, which 

new Warrant shall in all other respects be identical with this Warrant. 
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iii.           Rescission Rights.  If the Company fails to cause the Transfer Agent to transmit to the Holder 

a certificate or the certificates representing the Warrant Shares pursuant to Section 2(e)(i) by the Warrant Share 

Delivery Date, then the Holder will have the right to rescind such exercise. 

  

iv.           Compensation for Buy-In on Failure to Timely Deliver Certificates Upon Exercise.  In 

addition to any other rights available to the Holder, if the Company fails to cause the Transfer Agent to transmit 

to the Holder a certificate or the certificates representing the Warrant Shares pursuant to an exercise on or before 

the Warrant Share Delivery Date, and if after such date the Holder is required by its broker to purchase (in an 

open market transaction or otherwise) or the Holder’s brokerage firm otherwise purchases, shares of Common 



Stock to deliver in satisfaction of a sale by the Holder of the Warrant Shares which the Holder anticipated 

receiving upon such exercise (a “Buy-In”), then the Company shall (A) pay in cash to the Holder the amount, if 

any, by which (x) the total purchase price (including brokerage commissions, if any) paid by the Holder for such 

purchase of such shares (but no more than the number of Warrant Shares for which this Warrant was exercised) 

exceeds (y) the amount obtained by multiplying (1) the number of Warrant Shares that the Company was 

required to deliver to the Holder in connection with the exercise at issue times (2) the price at which the sell 

order giving rise to such purchase obligation was executed, and (B) at the option of the Holder, either reinstate 

the portion of the Warrant and equivalent number of Warrant Shares for which such exercise was not honored or 

deliver to the Holder the number of shares of Common Stock that would have been issued had the Company 

timely complied with its exercise and delivery obligations hereunder.  For example, if the Holder purchases 

Common Stock having a total purchase price of $11,000 to cover a Buy-In with respect to an attempted exercise 

of shares of Common Stock with an aggregate sale price giving rise to such purchase obligation of $10,000, 

under clause (1) of the immediately preceding sentence the Company shall be required to pay the Holder $1,000. 

The Holder shall provide the Company written notice indicating the amounts payable to the Holder in respect of 

the Buy-In and, upon request of the Company, evidence of the amount of such loss.  Nothing herein shall limit a 

Holder’s right to pursue any other remedies available to it hereunder, at law or in equity including, without 

limitation, a decree of specific performance and/or injunctive relief with respect to the Company’s failure to 

timely deliver certificates representing shares of Common Stock upon exercise of the Warrant as required 

pursuant to the terms hereof. 

  

v.      No Fractional Shares or Scrip.  No fractional shares or scrip representing fractional shares shall 

be issued upon the exercise of this Warrant.  As to any fraction of a share which the Holder would otherwise be 

entitled to purchase upon such exercise, the Company shall, at its election, either pay a cash adjustment in 

respect of such final fraction in an amount equal to such fraction multiplied by the Exercise Price or round up to 

the next whole share. 

 
   

5 

 
   

 

vi.           Charges, Taxes and Expenses.  Issuance of certificates for Warrant Shares shall be made 

without charge to the Holder for any issue or transfer tax or other incidental expense in respect of the issuance 

of such certificate, all of which taxes and expenses shall be paid by the Company, and such certificates shall be 

issued in the name of the Holder or in such name or names as may be directed by the Holder; provided, 

however, that in the event certificates for Warrant Shares are to be issued in a name other than the name of the 

Holder, this Warrant when surrendered for exercise shall be accompanied by the Assignment Form attached 

hereto duly executed by the Holder and the Company may require, as a condition thereto, the payment of a sum 

sufficient to reimburse it for any transfer tax incidental thereto. 

  

vii.           Closing of Books.  The Company will not close its stockholder books or records in any 

manner which prevents the timely exercise of this Warrant, pursuant to the terms hereof. 

  

Section 3.             Certain Adjustments. 

  

a)           Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) 

pays a stock dividend or otherwise makes a distribution or distributions on shares of its Common Stock or any 

other equity or equity equivalent securities payable in shares of Common Stock (which, for avoidance of doubt, 

shall not include any shares of Common Stock issued by the Company upon exercise of this Warrant), (ii) 

subdivides outstanding shares of Common Stock into a larger number of shares, (iii) combines (including by 

way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares, or (iv) issues 

by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case 

the Exercise Price shall be multiplied by a fraction of which the numerator shall be the number of shares of 

Common Stock (excluding treasury shares, if any) outstanding immediately before such event and of which the 

denominator shall be the number of shares of Common Stock outstanding immediately after such event and the 

number of shares issuable upon exercise of this Warrant shall be proportionately adjusted such that the 

aggregate Exercise Price of this Warrant shall remain unchanged.  Any adjustment made pursuant to this Section 

3(a) shall become effective immediately after the record date for the determination of stockholders entitled to 

receive such dividend or distribution and shall become effective immediately after the effective date in the case 

of a subdivision, combination or re-classification. 

  



b)           Intentionally Omitted. 
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c)           Subsequent Rights Offerings.  If the Company, at any time while the Warrant is outstanding, 

shall issue rights, options or warrants to all holders of Common Stock (and not to Holders) entitling them to 

subscribe for or purchase shares of Common Stock at a price per share less than the VWAP at the record date 

mentioned below, then, the Exercise Price shall be multiplied by a fraction, of which the denominator shall be 

the number of shares of the Common Stock outstanding on the date of issuance of such rights or warrants plus 

the number of additional shares of Common Stock offered for subscription or purchase, and of which the 

numerator shall be the number of shares of the Common Stock outstanding on the date of issuance of such rights 

or warrants plus the number of shares which the aggregate offering price of the total number of shares so offered 

(assuming receipt by the Company in full of all consideration payable upon exercise of such rights, options or 

warrants) would purchase at such VWAP.  Such adjustment shall be made whenever such rights or warrants are 

issued, and shall become effective immediately after the record date for the determination of stockholders 

entitled to receive such rights, options or warrants. 

  

d)           Pro Rata Distributions.  If the Company, at any time while this Warrant is outstanding, shall 

distribute to all holders of Common Stock (and not to Holders of the Warrants) evidences of its indebtedness or 

assets (excluding regularly scheduled cash dividends) or rights or warrants to subscribe for or purchase any 

security other than the Common Stock, then in each such case the Exercise Price shall be adjusted by 

multiplying the Exercise Price in effect immediately prior to the record date fixed for determination of 

stockholders entitled to receive such distribution by a fraction of which the denominator shall be the VWAP 

determined as of the record date mentioned above, and of which the numerator shall be such VWAP on such 

record date less the then per share fair market value at such record date of the portion of such assets or evidence 

of indebtedness so distributed applicable to one outstanding share of the Common Stock as determined by the 

Board of Directors in good faith.  The adjustments shall be described in a statement provided to the Holder of 

the portion of assets, evidences of indebtedness or subscription rights so distributed or such subscription rights 

applicable to one share of Common Stock.  Such adjustment shall be made whenever any such distribution is 

made and shall become effective immediately after the record date mentioned above. 
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e)           Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, 

directly or indirectly, in one or more related transactions effects any merger or consolidation of the Company 

with or into another Person, (ii) the Company, directly or indirectly, effects any sale, lease, license, assignment, 

transfer, conveyance or other disposition of all or substantially all of its assets in one or a series of related 

transactions, (iii) any, direct or indirect, purchase offer, tender offer or exchange offer (whether by the Company 

or another Person) is completed pursuant to which holders of Common Stock are permitted to sell, tender or 

exchange their shares for other securities, cash or property and has been accepted by the holders of 50% or more 

of the outstanding Common Stock, (iv) the Company, directly or indirectly, in one or more related transactions 

effects any reclassification, reorganization or recapitalization of the Common Stock or any compulsory share 

exchange pursuant to which the Common Stock is effectively converted into or exchanged for other securities, 

cash or property, (v) the Company, directly or indirectly, in one or more related transactions consummates a 

stock or share purchase agreement or other business combination (including, without limitation, a 

reorganization, recapitalization, spin-off or scheme of arrangement) with another Person whereby such other 

Person acquires more than 50% of the outstanding shares of Common Stock (not including any shares of 

Common Stock held by the other Person or other Persons making or party to, or associated or affiliated with the 

other Persons making or party to, such stock or share purchase agreement or other business combination) (each 

a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have the 

right to receive, for each Warrant Share that would have been issuable upon such exercise immediately prior to 

the occurrence of such Fundamental Transaction (without regard to any limitation in Section 2(d) on the 

exercise of this Warrant), the number of shares of Common Stock of the successor or acquiring corporation or of 

the Company, if it is the surviving corporation, and any additional consideration (the “Alternate Consideration”) 

receivable as a result of such Fundamental Transaction by a holder of the number of shares of Common Stock 



for which this Warrant is exercisable immediately prior to such Fundamental Transaction (without regard to any 

limitation in Section 2(d) on the exercise of this Warrant). For purposes of any such exercise, the determination 

of the Exercise Price shall be appropriately adjusted to apply to such Alternate Consideration based on the 

amount of Alternate Consideration issuable in respect of one share of Common Stock in such Fundamental 

Transaction, and the Company shall apportion the Exercise Price among the Alternate Consideration in a 

reasonable manner reflecting the relative value of any different components of the Alternate Consideration.  If 

holders of Common Stock are given any choice as to the securities, cash or property to be received in a 

Fundamental Transaction, then the Holder shall be given the same choice as to the Alternate Consideration it 

receives upon any exercise of this Warrant following such Fundamental Transaction.  Notwithstanding anything 

to the contrary, in the event of a Fundamental Transaction that is (1) an all cash transaction, (2) a “Rule 13e-3 

transaction” as defined in Rule 13e-3 under the Exchange Act, or (3) a Fundamental Transaction involving a 

person or entity not traded on a national securities exchange, the Nasdaq Global Select Market, the Nasdaq 

Global Market, or the Nasdaq Capital Market, the Company or any Successor Entity (as defined below) shall at 

the Holder’s option, exercisable at any time concurrently with, or within 30 days after, the consummation of the 

Fundamental Transaction, purchase this Warrant from the Holder by paying to the Holder an amount of cash 

equal to the Black Scholes Value of the remaining unexercised portion of this Warrant on the date of the 

consummation of such Fundamental Transaction.  “Black Scholes Value” means the value of this Warrant based 

on the Black and Scholes Option Pricing Model obtained from the “OV” function on Bloomberg, L.P. 

(“Bloomberg”) determined as of the day of consummation of the applicable Fundamental Transaction for 

pricing purposes and reflecting (A) a risk-free interest rate corresponding to the U.S. Treasury rate for a period 

equal to the time between the date of the public announcement of the applicable Fundamental Transaction and 

the Termination Date, (B) an expected volatility equal to the greater of 100% and the 100 day volatility obtained 

from the HVT function on Bloomberg as of the Trading Day immediately following the public announcement of 

the applicable Fundamental Transaction, (C) the underlying price per share used in such calculation shall be the 

sum of the price per share being offered in cash, if any, plus the value of any non-cash consideration, if any, 

being offered in such Fundamental Transaction and (D) a remaining option time equal to the time between the 

date of the public announcement of the applicable Fundamental Transaction and the Termination Date.  The 

Company shall cause any successor entity in a Fundamental Transaction in which the Company is not the 

survivor (the “Successor Entity”) to assume in writing all of the obligations of the Company under this Warrant 

and the other Transaction Documents (as defined in the Purchase Agreement) in accordance with the provisions 

of this Section 3(e) pursuant to written agreements in form and substance reasonably satisfactory to the Holder 

and approved by the Holder (without unreasonable delay) prior to such Fundamental Transaction and shall, at 

the option of the holder of this Warrant, deliver to the Holder in exchange for this Warrant a security of the 

Successor Entity evidenced by a written instrument substantially similar in form and substance to this Warrant 

which is exercisable for a corresponding number of shares of capital stock of such Successor Entity (or its 

parent entity) equivalent to the shares of Common Stock acquirable and receivable upon exercise of this 

Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental 

Transaction, and with an exercise price which applies the exercise price hereunder to such shares of capital 

stock (but taking into account the relative value of the shares of Common Stock pursuant to such Fundamental 

Transaction and the value of such shares of capital stock, such number of shares of capital stock and such 

exercise price being for the purpose of protecting the economic value of this Warrant immediately prior to the 

consummation of such Fundamental Transaction), and which is reasonably satisfactory in form and substance to 

the Holder. Upon the occurrence of any such Fundamental Transaction, the Successor Entity shall succeed to, 

and be substituted for (so that from and after the date of such Fundamental Transaction, the provisions of this 

Warrant and the other Transaction Documents referring to the “Company” shall refer instead to the Successor 

Entity), and may exercise every right and power of the Company and shall assume all of the obligations of the 

Company under this Warrant and the other Transaction Documents with the same effect as if such Successor 

Entity had been named as the Company herein. 
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f)           Calculations. All calculations under this Section 3 shall be made to the nearest cent or the 

nearest 1/100th of a share, as the case may be. For purposes of this Section 3, the number of shares of Common 

Stock deemed to be issued and outstanding as of a given date shall be the sum of the number of shares of 

Common Stock (excluding treasury shares, if any) issued and outstanding. 

  

g)           Notice to Holder. 

  



i.      Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any provision 

of this Section 3, the Company shall promptly mail to the Holder a notice setting forth the Exercise Price after 

such adjustment and setting forth a brief statement of the facts requiring such adjustment. 
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ii.           Notice to Allow Exercise by Holder.  If (A) the Company shall declare a dividend (or any 

other distribution in whatever form) on the Common Stock, (B) the Company shall declare a special 

nonrecurring cash dividend on or a redemption of the Common Stock, (C) the Company shall authorize the 

granting to all holders of the Common Stock rights or warrants to subscribe for or purchase any shares of capital 

stock of any class or of any rights, (D) the approval of any stockholders of the Company shall be required in 

connection with any reclassification of the Common Stock, any consolidation or merger to which the Company 

is a party, any sale or transfer of all or substantially all of the assets of the Company, of any compulsory share 

exchange whereby the Common Stock is converted into other securities, cash or property, or (E) the Company 

shall authorize the voluntary or involuntary dissolution, liquidation or winding up of the affairs of the Company, 

then, in each case, the Company shall cause to be mailed to the Holder at its last address as it shall appear upon 

the Warrant Register of the Company, at least 20 calendar days prior to the applicable record or effective date 

hereinafter specified, a notice stating (x) the date on which a record is to be taken for the purpose of such 

dividend, distribution, redemption, rights or warrants, or if a record is not to be taken, the date as of which the 

holders of the Common Stock of record to be entitled to such dividend, distributions, redemption, rights or 

warrants are to be determined or (y) the date on which such reclassification, consolidation, merger, sale, transfer 

or share exchange is expected to become effective or close, and the date as of which it is expected that holders 

of the Common Stock of record shall be entitled to exchange their shares of the Common Stock for securities, 

cash or other property deliverable upon such reclassification, consolidation, merger, sale, transfer or share 

exchange; provided that the failure to mail such notice or any defect therein or in the mailing thereof shall not 

affect the validity of the corporate action required to be specified in such notice. To the extent that any notice 

provided hereunder constitutes, or contains, material, non-public information regarding the Company or any of 

its subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a Current 

Report on Form 8-K. The Holder is entitled to exercise this Warrant during the period commencing on the date 

of such notice to the effective date of the event triggering such notice. 

  

Section 4.             Transfer of Warrant. 

  

a)           Transferability.  This Warrant and all rights hereunder (including, without limitation, any 

registration rights) are transferable, in whole or in part, upon surrender of this Warrant at the principal office of 

the Company or its designated agent, together with a written assignment of this Warrant substantially in the 

form attached hereto duly executed by the Holder or its agent or attorney and funds sufficient to pay any transfer 

taxes payable upon the making of such transfer.  Upon such surrender and, if required, such payment, the 

Company shall execute and deliver a new Warrant or Warrants in the name of the assignee or assignees, as 

applicable, and in the denomination or denominations specified in such instrument of assignment, and shall 

issue to the assignor a new Warrant evidencing the portion of this Warrant not so assigned, and this Warrant 

shall promptly be cancelled.  The Warrant, if properly assigned, may be exercised by a new holder for the 

purchase of Warrant Shares without having a new Warrant issued. 
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b)           New Warrants. This Warrant may be divided or combined with other Warrants upon 

presentation hereof at the aforesaid office of the Company, together with a written notice specifying the names 

and denominations in which new Warrants are to be issued, signed by the Holder or its agent or 

attorney.  Subject to compliance with Section 4(a), as to any transfer which may be involved in such division or 

combination, the Company shall execute and deliver a new Warrant or Warrants in exchange for the Warrant or 

Warrants to be divided or combined in accordance with such notice. All Warrants issued on transfers or 

exchanges shall be dated the initial issuance date set forth on the first page of this Warrant and shall be identical 

with this Warrant except as to the number of Warrant Shares issuable pursuant thereto. 

  



c)           Warrant Register. The Company shall register this Warrant, upon records to be maintained by 

the Company for that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to 

time.  The Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for 

the purpose of any exercise hereof or any distribution to the Holder, and for all other purposes, absent actual 

notice to the contrary. 

  

Section 5.             Miscellaneous. 

  

a)           No Rights as Stockholder Until Exercise.  This Warrant does not entitle the Holder to any 

voting rights or other rights as a stockholder of the Company prior to the exercise hereof as set forth in Section 

2(e)(i). 

  

b)           Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt 

by the Company of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this 

Warrant, and in case of loss, theft or destruction, of indemnity or security reasonably satisfactory to it (which 

shall not include the posting of any bond), and upon surrender and cancellation of such Warrant certificate, if 

mutilated, the Company will make and deliver a new Warrant certificate of like tenor and dated as of such 

cancellation, in lieu of such Warrant certificate. 

  

c)           Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the taking of any action or 

the expiration of any right required or granted herein shall not be a Business Day, then, such action may be 

taken or such right may be exercised on the next succeeding Business Day. 

  

d)           Authorized Shares. 

  

The Company covenants that, during the period the Warrant is outstanding, it will reserve 

from its authorized and unissued Common Stock a sufficient number of shares to provide for the issuance of the 

Warrant Shares upon the exercise of any purchase rights under this Warrant.  The Company further covenants 

that its issuance of this Warrant shall constitute full authority to its officers who are charged with the duty of 

executing stock certificates to execute and issue the necessary certificates for the Warrant Shares upon the 

exercise of the purchase rights under this Warrant.  The Company will take all such reasonable action as may be 

necessary to assure that such Warrant Shares may be issued as provided herein without violation of any 

applicable law or regulation, or of any requirements of the Trading Market upon which the Common Stock may 

be listed.  The Company covenants that all Warrant Shares which may be issued upon the exercise of the 

purchase rights represented by this Warrant will, upon exercise of the purchase rights represented by this 

Warrant, be duly authorized, validly issued, fully paid and nonassessable and free from all taxes, liens and 

charges created by the Company in respect of the issue thereof (other than taxes in respect of any transfer 

occurring contemporaneously with such issue). 
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Except and to the extent as waived or consented to by the Holder, the Company shall not by any action, 

including, without limitation, amending its certificate of incorporation or through any reorganization, transfer of 

assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek 

to avoid the observance or performance of any of the terms of this Warrant, but will at all times in good faith 

assist in the carrying out of all such terms and in the taking of all such actions as may be necessary or 

appropriate to protect the rights of Holder as set forth in this Warrant against impairment.  Without limiting the 

generality of the foregoing, the Company will (i) not increase the par value of any Warrant Shares above the 

amount payable therefor upon such exercise immediately prior to such increase in par value, (ii) take all such 

action as may be necessary or appropriate in order that the Company may validly and legally issue fully paid 

and nonassessable Warrant Shares upon the exercise of this Warrant and (iii) use commercially reasonable 

efforts to obtain all such authorizations, exemptions or consents from any public regulatory body having 

jurisdiction thereof, as may be, necessary to enable the Company to perform its obligations under this Warrant. 

  

Before taking any action which would result in an adjustment in the number of Warrant Shares for 

which this Warrant is exercisable or in the Exercise Price, the Company shall obtain all such authorizations or 

exemptions thereof, or consents thereto, as may be necessary from any public regulatory body or bodies having 

jurisdiction thereof. 



  

e)           Jurisdiction. All questions concerning the construction, validity, enforcement and 

interpretation of this Warrant shall be determined in accordance with the provisions of the Purchase Agreement. 

  

f)           Restrictions.  The Holder acknowledges that the Warrant Shares acquired upon the exercise of 

this Warrant, if not registered and the Holder does not utilize cashless exercise, will have restrictions upon resale 

imposed by state and federal securities laws. 

  

g)           Nonwaiver and Expenses.  No course of dealing or any delay or failure to exercise any right 

hereunder on the part of Holder shall operate as a waiver of such right or otherwise prejudice Holder’s rights, 

powers or remedies.  Without limiting any other provision of this Warrant or the Purchase Agreement, if the 

Company willfully and knowingly fails to comply with any provision of this Warrant, which results in any 

material damages to the Holder, the Company shall pay to Holder such amounts as shall be sufficient to cover 

any costs and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate 

proceedings, incurred by Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of 

its rights, powers or remedies hereunder. 
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h)           Notices.  Any notice, request or other document required or permitted to be given or delivered 

to the Holder by the Company shall be delivered in accordance with the notice provisions of the Purchase 

Agreement. 

  

i)           Limitation of Liability.  No provision hereof, in the absence of any affirmative action by 

Holder to exercise this Warrant to purchase Warrant Shares, and no enumeration herein of the rights or 

privileges of Holder, shall give rise to any liability of Holder for the purchase price of any Common Stock or as 

a stockholder of the Company, whether such liability is asserted by the Company or by creditors of the 

Company. 

  

j)           Remedies.  The Holder, in addition to being entitled to exercise all rights granted by law, 

including recovery of damages, will be entitled to specific performance of its rights under this Warrant.  The 

Company agrees that monetary damages would not be adequate compensation for any loss incurred by reason of 

a breach by it of the provisions of this Warrant and hereby agrees to waive and not to assert the defense in any 

action for specific performance that a remedy at law would be adequate. 

  

k)           Successors and Assigns.  Subject to applicable securities laws, this Warrant and the rights and 

obligations evidenced hereby shall inure to the benefit of and be binding upon the successors of the Company 

and the successors and permitted assigns of Holder.  The provisions of this Warrant are intended to be for the 

benefit of all Holders from time to time of this Warrant and shall be enforceable by the Holder or holder of 

Warrant Shares. 

  

l)           Amendment.  This Warrant may be modified or amended or the provisions hereof waived with 

the written consent of the Company and  the Holder hereof. 

  

m)           Severability.  Wherever possible, each provision of this Warrant shall be interpreted in such 

manner as to be effective and valid under applicable law, but if any provision of this Warrant shall be prohibited 

by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or 

invalidity, without invalidating the remainder of such provisions or the remaining provisions of this Warrant. 

  

n)           Headings.  The headings used in this Warrant are for the convenience of reference only and 

shall not, for any purpose, be deemed a part of this Warrant. 

 

******************** 

 

(Signature Pages Follow) 

 

13 

 



  

IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer 

thereunto duly authorized as of the date first above indicated. 

  

AGFEED INDUSTRIES, INC.  
  
By:    
   Name: 

Title: 
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NOTICE OF EXERCISE 
 

TO:           AGFEED INDUSTRIES, INC. 

 

(1)           The undersigned hereby elects to purchase ________ Warrant Shares of the 

Company pursuant to the terms of the attached Warrant (only if exercised in full), and tenders herewith payment 

of the exercise price in full, together with all applicable transfer taxes, if any. 

  

(2)           Payment shall take the form of (check applicable box): 

  

 in lawful money of the United States; or 

  

 [if permitted] the cancellation of such number of Warrant Shares as is necessary, in accordance with the 

formula set forth in subsection 2(c), to exercise this Warrant with respect to the maximum number of Warrant 

Shares purchasable pursuant to the cashless exercise procedure set forth in subsection 2(c). 

  

(3)           Please issue a certificate or certificates representing said Warrant Shares in the name 

of the undersigned or in such other name as is specified below: 

  

_______________________________ 

 

 

The Warrant Shares shall be delivered to the following DWAC Account Number or by physical delivery of a 

certificate to: 

 

_______________________________ 

 

_______________________________ 

 

_______________________________ 

 

 

[SIGNATURE OF HOLDER] 

 

Name of Investing Entity: 

________________________________________________________________________ 

Signature of Authorized Signatory of Investing Entity: 

__________________________________________________ 

Name of Authorized Signatory: 

____________________________________________________________________ 

Title of Authorized Signatory: 

_____________________________________________________________________ 

Date: 

________________________________________________________________________________________ 

 
   



   

 
   

  

ASSIGNMENT FORM 
 

(To assign the foregoing warrant, execute 

this form and supply required information. 

Do not use this form to exercise the warrant.) 

 

FOR VALUE RECEIVED, [____] all of or [_______] shares of the foregoing Warrant and all 

rights evidenced thereby are hereby assigned to 

  

 

_______________________________________________ whose address is 

 

_______________________________________________________________. 

 

 

 

_______________________________________________________________ 

 

Dated:  ______________, _______ 

 

Holder’s 

Signature: 
_____________________________ 

      
Holder’s 

Address: 
_____________________________ 

      
  _____________________________   

 

Signature Guaranteed:  ___________________________________________ 

 

NOTE:  The signature to this Assignment Form must correspond with the name as it appears on the face of the 

Warrant, without alteration or enlargement or any change whatsoever, and must be guaranteed by a bank or trust 

company.  Officers of corporations and those acting in a fiduciary or other representative capacity should file 

proper evidence of authority to assign the foregoing Warrant. 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

______________ 
  

FORM 8-K/A 
  

(Amendment No. 1) 

  

 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  December 28, 2008 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area 

code:                                                                                                           86-791-6669093 

 

Check the appropriate box below if the Form 8-K/A filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 
 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 

240.13e 4(c)) 
  

  

  

 
  

  

Explanatory Note 
  
AgFeed Industries, Inc. (the “Company”) filed a Current Report on Form 8-K (“Original Form 8-K”) with the 

Securities and Exchange Commission on January 2, 2009, disclosing under Item 1.01, among others, the 

placement agent arrangement between the Company and Rodman & Renshaw, LLC relating to the closing of a 

transactions on December 31, 2008.  This Amendment No. 1 to the Original Form 8-K (this "Amendment") is 

being filed to amend the disclosure of the compensation paid to Rodman & Renshaw, LLC under Item 1.01 to 

correctly reflect the warrants issued to Rodman & Renshaw, LLC as warrants to purchase up to 300,000 shares 

of the Company's common stock, par value $0.001, as opposed to 210,000 shares inadvertently stated in the 



Original Form 8-K. Accordingly, this Amendment hereby amends and restates Item 1.01 of the Original Form 8-

K as follows: 

 

Item 1.01.                      Entry into a Material Definitive Agreement. 
  

AgFeed Industries, Inc. (the "Company") entered into Securities Purchase Agreements (“Securities Purchase 

Agreement”), dated as of December 28, 2008, with four institutional investors (collectively, the “Investors”) in 

connection with a registered direct offering of securities providing for the issuance of 5,000,006 units (the 

"Units"), each consisting of one share of the Company’s common stock, par value $0.001 (the "Common 

Stock") and a warrant to purchase seven-tenths of one share of Common Stock (the "Warrant") at a purchase 

price of $1.75 per unit for aggregate gross proceeds of $8,750,010.25. 

  

The securities for the registered offering were issued pursuant to a prospectus supplement filed with the 

Securities and Exchange Commission (the "Commission") on December 31, 2008, in connection with a shelf 

takedown from the Company’s Registration Statement on Form S-3 (File No. 333-144386) which was declared 

effective by the Commission on January 11, 2008. 

  

The closing under the Securities Purchase Agreement took place on December 31, 2008. The placement agent 

for this transaction was Rodman & Renshaw, LLC, which received a cash fee of six percent (6%) of the gross 

proceeds, or $525,000, and warrants to purchase up to 300,000 shares of the Company's Common Stock.  The 

warrants issued to Rodman & Renshaw, LLC have the same terms and are subject to the same limitations as the 

Warrants. 

  

The Securities Purchase Agreement contains representations, warranties, and covenants of the Company and the 

Investors which are typical for transactions of this type. 

  

The Warrants are exercisable in whole or in part beginning on June 30, 2009 and remain exercisable until June 

30, 2014.  The exercise price of the Warrants is $2.50 per share of the Company's Common Stock, subject to 

adjustment in certain circumstances as set forth in the Warrant. 

  

This foregoing summary of the registered offering is not complete, and is qualified in its entirety by reference to 

the full text of the Securities Purchase Agreement and the form of Common Stock Purchase Warrant, copies of 

which are attached as Exhibits 10.18 and 10.19 to this Current Report on Form 8-K. Readers should review 

those agreements or forms of agreement for a more complete understanding of the terms and conditions 

associated with this transaction. 

  

The provisions of the Securities Purchase Agreement and the form of Common Stock Purchase Warrant, 

including without limitation the representations and warranties contained therein, are not intended as documents 

for investors and the public to obtain factual information about the current state of affairs of the parties to those 

documents and agreements. Rather, investors and the public should look to other disclosures contained in the 

Company’s reports under the Securities Exchange Act of 1934, as amended. 

 

  

  

 
  

  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated: February 2, 2009 

      

      
  AGFEED INDUSTRIES, INC.   
        
  By:  /s/ Gerard Daignault   

    Gerard Daignault   



Chief Operating Officer 
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Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 
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Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area 
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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 
 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
    
 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act 

(17 CFR 240.14d-2(b)) 
    
 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act 

(17 CFR 240.13e-4(c)) 
  

 
  

Item 8.01.  Other Events. 
  

On January 26, 2009, AgFeed Industries, Inc. (the "Company") issued a press release commenting on a recent 

Chinese central government administrative regulation that could prevent large declines in hog prices with a view 

toward stabilizing hog production and hog prices in order to protect the interests of hog farms. A copy of the 

press release is attached hereto as Exhibit 99.1. 

  

Item 9.01 Financial Statements and Exhibits. 
  

  

(d)           Exhibits 

  

  

99.1           AgFeed Press Release, dated January 26, 2009 

  



  

 
 

  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated: January 26, 2009 

      
      

  AGFEED INDUSTRIES, INC.   
        
  By:  /s/ Gerard Daignault   

    Gerard Daignault   
    Chief Operating Officer   
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Exhibit 99.1 

  

Chinese Government Issues a New Policy as a Method to Help Prevent Large Declines in Hog Prices 
  

  

NEW YORK, Jan. 26 /PRNewswire-Asia/ -- AgFeed Industries, Inc. (Nasdaq: FEED - News), the largest 

commercial hog producer and the largest premix feed company in China, today commented on a recently 

released Chinese central government administrative regulation that could prevent large declines in hog prices 

with a view toward stabilizing hog production and hog prices in order to protect the interests of hog farms. 

  

"The action taken by the Chinese government," stated Dr. Songyan Li, AgFeed's Chairman, "underscores the 

importance of pork to the Chinese economy and the dietary preferences of the people of China. We are pleased 

that the government has taken this action and we are hopeful that these measures will result in a stabilization of 

our pork prices and have a positive impact on our operations going forward." Gerry Daignault, AgFeed's COO 

adds that, "the recent government action gives confidence to AgFeed's future investment plans, which include 

modernization of our pork production facilities, investment in our employees, environmental programs and bio 

security. These actions are part of our effort to, among other things, assure consistent high quality and safe 

pork." 

  

The Chinese regulation sets out measures to be taken in the event that certain levels of hog price declines occur. 

Decline levels are based on pre-established "Grain-to-Hog" price ratios, the number of slaughtered sows and 

monthly sow inventories. Depending on the severity of any decreases in hog prices, the Chinese government 

shall implement one or more of the following strategic initiatives: publish hog price decline warnings, purchase 

market hogs for its strategic reserve, grant subsidies to farms, or adjust pork imports and exports. The 

government may also take other remedial action. In the event of a sever drop in hog prices, hog farms in the 

largest hog producing areas will receive a subsidy of $15 for each gestation sow and nationally designated hog 

breeding farms will receive a subsidy of $15 for each breeding boar. 

  

As part of the regulation, the Government vowed to promote the collaboration between large pork consuming 

areas and large hog producing areas. For example, large pork consuming areas are encouraged to sign long-term 

supply agreements with large hog producing areas and to set up hog production plants in large hog producing 

areas. In addition, hog farms are encouraged to negotiate long-term sales contracts with slaughter houses and 

wholesale markets to maintain hog price stability. In addition, the Government plans to strengthen pork quality 

inspection to ensure feed safety and to address unreasonable government taxes and fees to hog raising, 

transportation, slaughtering and hog sales. 

  

ABOUT AGFEED INDUSTRIES, INC. 

  

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China. AgFeed has two profitable business lines -- premix animal feed and hog production. 

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the largest 

premix feed company in terms of revenues. China is the world's largest hog producing country that produces 

over 600 million hogs per year, compared to approximately 100 million hogs in the U.S. China also has the 

world's largest consumer base for pork consumption. Over 65% of total meat consumed in China is pork. Hog 

production in China enjoys income tax free status. The pre-mix feed market in which AgFeed operates is an 

approximately $1.6 billion segment of China's $40 billion per year animal feed market, according to the China 

Feed Industry Association. 

  

  

  

 
  

  

SAFE HARBOR DISCLOSURE NOTICE: This release contains forward-looking information about the 

Company's financial results and estimates, business plans and prospects that involve substantial risks and 

uncertainties. You can identify these statements by the fact that they use words such as "will," "anticipate," 

"estimate," "expect," "project," "intend," "plan," "believe," "target," "forecast" and other words and terms of 

similar meaning in connection with any discussion of future operating or financial performance or business 

plans and prospects. Among the factors that could cause actual results to differ materially are the following: the 



availability and prices of live hogs, raw materials, fuel and supplies; food safety; livestock disease; live hog 

production costs; product pricing; the competitive environment and related market conditions; operating 

efficiencies; interest rate and foreign currency exchange rate fluctuations; access to capital; the cost of 

compliance with environmental and health standards; actions of the PRC government; governmental laws and 

regulations affecting our operations, including tax obligations; the ability to make effective acquisitions at the 

prices we expect and successfully integrate newly acquired businesses into existing operations; the success of 

our research and development activities; changes in generally accepted accounting principles; uncertainties 

related to general economic, political, business, industry, regulatory and market conditions; any changes in 

business, political and economic conditions due to the threat of terrorist activity; and other risks and 

uncertainties described in the Company's Annual Report on Form 10-K for the year ended December 31, 2007 

and in its subsequent Quarterly Reports on Form 10-Q. Readers are cautioned not to place undue reliance on 

forward-looking statements because actual results may differ materially from those expressed in, or implied by, 

the statements. Any forward-looking statement that the Company makes speaks only as of the date of such 

statement, and the Company undertakes no obligation to update any forward-looking statements, whether as a 

result of new information, future events or otherwise. Comparisons of results for current and any prior periods 

are not intended to express any future trends or indications of future performance, unless expressed as such, and 

should only be viewed as historical data. 

  

        Contact Information: 

        Gerry Daignault 

        Chief Operating Officer 

        AgFeed Industries, Inc. 

        Tel: 615-480-7847 
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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

      Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

 

      Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 

 

      Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 

 

      Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e 

4(c)) 

  

 
 

Item 3.01.                                Notice of Delisting or Failure to Satisfy a Continued Listing Rule 

orStandard; Transfer of Listing. 
  

 

(b)           By letter dated February 27, 2009 to the staff of The NASDAQ Stock Market, AgFeed Industries, Inc. 

(the "Company") agreed to seek shareholder ratification at its upcoming annual meeting of shareholders for the 

issuance of common stock and warrants in the Company's registered direct offering on December 31, 2008. In 

the letter, the Company also agreed to not effect exercises of the warrants prior to the date of the annual 

meeting, which the Company plans to hold in early June, well before the date the warrants become exercisable. 

  

On December 31, 2008, we issued 5,000,006 shares of our common stock and warrants to purchase 3,500,000 

shares of our common stock for aggregate gross proceeds of approximately $8,750,000. The sales were made 

under our shelf registration statement to four institutional investors. Nasdaq Marketplace Rule 4350(i)(1)(D)(ii) 

requires shareholder approval for the issuance of common stock or securities exercisable for common stock 

equal to 20% or more of the common stock outstanding before the issuance for less than the greater of book or 

market value of the stock. The shares of common stock were sold at a discount to market price, but only 



represented approximately 15.2% of our outstanding common stock prior to the sale, well below the 20% limit 

of Marketplace Rule 4350(i)(1)(D)(ii). However, the shares of our common stock issuable upon exercise of the 

warrants represented approximately 10.6% of our common stock prior to the sale. While the $2.50 exercise price 

of the warrants was greater than the market price of our common stock at the time of the sale, it was less the 

book value of our shares as of September 30, 2008. 

 

Members of the Company's management having the right to vote 11,460,024 shares of the Company's common 

stock (representing approximately 35% of the outstanding common stock prior to the completion of the offering) 

have agreed to vote in favor of the ratification. The ratification will be approved if a majority of the votes cast 

on the ratification proposal at the annual meeting vote to approve it, not counting any votes represented by the 

shares of common stock issued in the offering. 

  

Item 8.01.                                Other Events. 
  

The Company incorporates herein by reference the information provided in Item 3.01(b) of this Current Report 

on Form 8-K. 

  

The Company will distribute a proxy statement to security holders in connection with the upcoming annual 

meeting of shareholders. SHAREHOLDERS OF THE COMPANY AND OTHER INTERESTED PERSONS 

ARE ADVISED TO READ, WHEN AVAILABLE, THE COMPANY'S DEFINITIVE PROXY STATEMENT 

IN CONNECTION WITH THE SOLICITATION OF PROXIES FOR THE ANNUAL MEETING BECAUSE 

THIS PROXY STATEMENT WILL CONTAIN IMPORTANT INFORMATION. The proxy statement will be 

mailed to shareholders as of a record date to be established for voting at the annual meeting. Shareholders will 

also be able to obtain a copy of the definitive proxy statement, without charge, once available. The proxy 

statement can also be obtained, without charge, at the SEC’s Internet site http://www.sec.gov or by written 

request to the Company at Suite A1001-1002, Tower 16, Hengmao Int'l Center Nanchang City, Jiangxi 

Province, China 330003, Attention: Company Secretary. 

  

 
  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated: March 4, 2009 

  

  AGFEED INDUSTRIES, INC.   
        
  By:  /s/ Gerard Daignault   

    Gerard Daignault   
    Chief Operating Officer   
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Item 3.01. Notice of Delisting or Failure to Satisfy a Continued Listing Rule or Standard; Transfer 

of Listing. 
  

(a)           On April 13, 2009, AgFeed Industries, Inc. ("AgFeed" or the "Company") received a letter 

from the Listing Qualifications Department of the NASDAQ Stock Market ("Nasdaq") advising the Company 

that the Company's issuance of common stock and warrants in a registered direct offering on December 31, 

2008 (the "December 2008 Financing") violated the shareholder approval requirement of Marketplace Rule 

5635(d)(2).  Marketplace Rule 5635(d)(2) requires that a company obtain shareholder approval shareholder 

approval for the issuance of common stock or securities exercisable for common stock equal to 20% or more of 

the common stock outstanding before the issuance for less than the greater of book or market value of the stock. 

  

As we previously disclosed in a Current Report on Form 8-K filed with the Securities and Exchange 

Commission on March 5, 2009  in a letter to Nasdaq dated February 27, 2009, AgFeed agreed to seek 

shareholder approval at its 2009 Annual Meeting of Shareholders for its sale of common stock and warrants in 



the December transaction. In the letter and subsequent conversations with Nasdaq's staff, AgFeed also agreed to 

not effect exercises of the warrants prior to the date of shareholder approval. 

The Company has scheduled its annual meeting for June 11, 2009.  Nasdaq's letter provided the Company with 

an extension until June 12, 2009 to evidence compliance with the shareholder approval requirements. It also 

indicated that if the Company did not satisfy the terms, Nasdaq's Staff would provide written notification that 

the Company's securities will be delisted, subject to the right of the Company to appeal the Staff's 

determination. 

  

Members of the Company's management having the right to vote 11,460,024 shares of the Company's common 

stock (representing approximately 30% of the outstanding common stock) have agreed to vote in favor of the 

ratification. The December 2008 Financing will be approved if a majority of the votes cast on the transaction at 

the annual meeting vote to approve it, not counting any votes represented by the shares purchased in the 

December transaction which are voted by an investor in that transaction. 

  

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of 

Certain Officers; Compensatory Arrangements of Certain Officers. 
  

On April 15, 2009, Ms. Selina Jin was appointed to serve as Chief Financial Officer and Chief Accounting 

Officer of AgFeed, effective immediately.  Ms. Jin replaced Mr. Liangfan Yan in this position.  Mr. Yan will 

continue to serve the Company as its internal controller, with primary responsibility for performing internal 

audits of the Company's risk management and internal controls. 

  

Ms. Jin, age 34, joined the Company as its Assistant Chief Financial Officer in June 2008. Prior to joining the 

Company, Ms. Jin was employed as Chief Financial Officer of Changsha Zhan Hong Energy Chemical Co. Ltd. 

from 2004 to 2006.  From 2003 to 2004, Ms. Jin was Assistant Chief Executive Officer at Citia International 

Ltd. N. Z., Ms. Jin was an assistant professor in the Business School of Central South University from 1997 to 

2003. Ms. Jin received her bachelor’s degree in accounting from Hunan University in 1997 and her Master of 

Business Administration in Finance and Accounting from Shanghai University of Financial and Economics in 

2008.  Ms. Jin is a member of the China Association of Chief Financial Officers), the Institute of Management 

Accountants and the International Financial Management Association. 

  

AgFeed entered into an Employment Agreement with Ms. Jin on April 15, 2009, to serve as Chief Financial 

Officer of AgFeed and its subsidiaries.  The current term of Ms. Jin’s Employment Agreement ends on April 15, 

2012, and the agreement term automatically renews for successive biennial terms unless terminated in advance 

of the end of the initial term or any renewal term. 
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Pursuant to the Employment Agreement, Ms. Jin is entitled to the following: (i) an initial base salary of 120,000 

Chinese Yuan Renminbi ("RMB") (equivalent to approximately $17,560 based upon the current conversion rate 

of $1.00 = RMB6.83223), (ii) a potential bonus, (iii) vacations as provided to all Company employees and 

(iv) reimbursement of pre-approved business expenses. In the event of Ms. Jin's termination without "cause," or 

in the event of death or disability or a "constructive termination," the Company shall pay the Executive a lump 

sum severance amount commensurate with the length of her service.  Additionally, subject to appropriate 

approvals, including approval of the Compensation Committee of AgFeed's Board of Directors, Ms. Jin was 

granted a stock option to acquire 30,000 shares of AgFeed's common stock, par value $0.001 per share, under 

AgFeed's 2008 Long-Term Incentive Plan (the "Plan") provided that Ms. Jin is employed by the Company on 

the applicable vesting dates.  Except as otherwise set forth in her employment agreement, in the event that she 

ceases to be employed by AgFeed prior to the initial vesting date, the option is forfeited and deemed void and of 

no effect. 

  

For purposes of the employment agreement: (X) "cause" means (1) a refusal, failure, or inability to perform any 

reasonable assigned duties; (2) a material breach or violation of this Agreement; (3) conduct by Ms. Jin that 

constitutes gross negligence or wilful misconduct; (4) material failure to follow AgFeed's policies, directives, or 

orders applicable to AgFeed employees holding comparable positions; (5) intentional destruction or theft of 

AgFeed property or falsifications of AgFeed documents; (6) conviction of a felony or any crime involving moral 

turpitude or a misdemeanor where imprisonment in excess of fifteen (15) days is imposed; or (7) violation of 

AgFeed's Code of Conduct and (Y) "constructive termination" generally means (1) material reduction of the 



scope of Ms. Jin's duties for forty (40) consecutive business days, (2) a material reduction in base salary, or (3) 

continued assignment to her of any duties materially inconsistent with the level of her position with the 

Company. 

  

Item 7.01               Regulation FD Disclosure. 
  

On April 17, 2009, AgFeed issued a press release announcing (i) the appointment of Ms. Jin to the positions of 

Chief Financial Officer and Chief Accounting Officer of AgFeed and (ii) receipt of a determination letter from 

the Listing Qualifications Department of Nasdaq.  A copy of the press release is attached hereto as Exhibit 99.1. 

  

This exhibit shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as 

amended (the “Exchange Act”), or otherwise subject to the liabilities under that Section and shall not be deemed 

to be incorporated by reference into any filing of AgFeed under the Securities Act of 1933, as amended, or the 

Exchange Act. 

  

Item 8.01.              Other Events. 
  

The Company incorporates herein by reference the information provided in Item 3.01(a) of this Current Report 

on Form 8-K.  The Company has filed with the SEC a preliminary proxy statement on Schedule 14A in 

connection with its 2009 Annual Meeting. SHAREHOLDERS OF THE COMPANY AND OTHER 

INTERESTED PERSONS ARE ADVISED TO READ, WHEN AVAILABLE, THE COMPANY'S 

DEFINITIVE PROXY STATEMENT IN CONNECTION WITH THE SOLICITATION OF PROXIES FOR 

THE ANNUAL MEETING BECAUSE THIS PROXY STATEMENT WILL CONTAIN IMPORTANT 

INFORMATION. The definitive proxy statement will be mailed to shareholders as of a record date for the 

annual meeting. Shareholders will also be able to obtain a copy of the definitive proxy statement, without 

charge, once available. The definitive proxy statement, when filed, and other relevant documents can also be 

obtained, without charge, at the SEC’s Internet site http://www.sec.gov or by contacting AgFeed at (917) 804-

3584. As a result of the review by the SEC of the preliminary proxy statement, AgFeed may be required to make 

changes to the information contained in the preliminary proxy statement. 
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Item 9.01                      Financial Statements and Exhibits. 
  

(d)           Exhibits 

  

Exhibit Number    Description of Exhibit 
      

10.18    Employment Agreement, dated as of the 15th day of April, 2009, by and between AgFeed 

and Selina Jin 
99.1     Press Release of AgFeed Industries, Inc. dated April 17, 2009 
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SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

Dated:  April 17, 2009 

 

AGFEED INDUSTRIES, INC. 
  
By:  /s/ Gerard Daignault             
   Gerard Daignault 



   Chief Operating Officer 
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Exhibit 10.18 

 

EMPLOYMENT AGREEMENT 
  

THIS EMPLOYMENT AGREEMENT (this "Agreement") is entered into as of the 15th day of April, 

2009, by and between AgFeed Industries, Inc., a corporation under the laws of Nevada (the "Company"), and 

Selina Jin (the "Executive"). 

  

WHEREAS, the Company desires to set forth the nature and terms upon which the Company will 

employ Executive, including the amount of compensation and other benefits to be provided to Executive and 

any of the rights of the Executive in the event of the Executive's termination of employment with the 

Company.  The Executive is willing to commit to serve the Company on the terms and conditions herein 

provided. 

  

NOW, THEREFORE, in consideration of the promises and the respective covenants and agreements of 

the parties herein contained, and intending to be legally bound hereby, the parties hereto agree as follows: 

  

1.           Employment.  The Company hereby agrees to employ the Executive, and the Executive hereby 

agrees to serve the Company, on the terms and conditions set forth herein.  So long as Executive is employed by 

the Company, Executive shall devote such business time and energy to the business of the Company as the 

Company reasonably determines. 

  

2.           Term.  The term ("Term") of Executive's employment under Section 1 will commence on the 

date hereof (the "Effective Date") and shall continue until the third anniversary of the Effective Date, subject to 

renewal or earlier termination as may be set forth in this Agreement. 

  

3.           Position and Duties.  Subject to the ultimate control of the Company, the Executive shall serve 

as the Chief Financial Officer of the Company and its subsidiaries, and shall handle such responsibilities and 

duties as are normally associated with this position and as may be delegated by the Chief Executive Officer and 

Chairman of AgFeed from time to time, including, but not limited to: (i) overseeing corporate finance; (ii) 

planning and budgeting; (iii) overseeing internal control functions for financial system, such as SOX 

compliance; (iv) giving financial advice in business development and acquisitions integration and information 

technologies. The Executive shall report directly to the Chief Executive Officer and Chairman of AgFeed. 

  

4.           Compensation and Related Matters. 

  

(a)           Base Salary.  During the Executive's employment with the Company, the Company 

shall pay to the Executive a base salary at a rate of One Hundred Twenty Thousand RMB (RMB120,000) per 

annum (Ten Thousand RMB (RMB10,000) per month), commencing on the Effective Date.  The Chairman and 

Chief Executive Officer of AgFeed, together with AgFeed's Compensation Committee, shall review the 

Executive's performance and base salary no less than annually and shall decide whether to grant any increase or 

decrease in the Executive's base salary and, if so, the amount of such increase or decrease based upon such 

review. 

  

(b)           Payment of Base Salary.  The base salary (as determined in accordance with Section 

4(a)) shall be to the Executive in immediately available funds by wire transfer as directed by the Executive no 

less frequently than monthly in arrears. 

  

(c)                      Bonuses.  The Executive shall be eligible for and may receive bonuses.  The 

amount, if any, and timing of any bonuses, shall be solely within the discretion of the Company. 
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(d)           Expenses.  During the Term, the Executive shall be entitled to receive prompt 

reimbursement for all pre-approved expenses incurred by the Executive in performing services hereunder, 

including all expenses of travel and living on business at the request of and in the service of the Company, 



provided that such expenses are incurred and accounted for in accordance with the policies and procedures 

established by the Company. 

  

(e)           Benefits.  The Company shall provide the Executive with welfare benefits in 

accordance with the Company’s employee manual. 

  

(f)                      Vacation.  The Executive will be entitled to receive vacations as specified in 

the Company’s employee manual. 

  

(g)           Stock Options.  On the Effective Date, subject to appropriate approvals, including 

approval of the Compensation Committee of AgFeed's Board of Directors, the Executive shall be granted a 

stock option (the “Option”) to acquire 30,000 shares of the Company's common stock, par value $0.001 per 

share, under the Company's 2008 Long-Term Incentive Plan (the "Plan").  The Option will be subject to the 

terms and conditions set forth in the Plan, including but not limited to, determination of the exercise price of the 

Option and the expiration date of the Option.  In the event that the Executive ceased to be employed by the 

Company or AgFeed prior to the initial vesting date, the Option shall be forfeited and deemed void and of no 

effect. 

  

5.           Directors and Officers Liability Insurance.  During the term of this Agreement, AgFeed shall 

have in force and effect (at its own cost) Directors and Officers Liability Insurance, with coverage in such 

amounts as may be deemed appropriate by AgFeed’s Board of Directors.  The Executive shall be a covered 

employee under such insurance. 

  

6.           Termination. 

  

(a)              The Executive's employment under this Agreement may be terminated by the 

Executive or the Company at any time, with or without Cause (as defined below). 

  

(b)              In the event of termination by the Company without Cause, or in the event of the 

Executive's death or disability or a Constructive Termination (as defined below), the Company shall pay the 

Executive a lump sum severance amount equal to: 

  

(i)                      $3,000, if such termination or Constructive Termination occurs on or before 

the first anniversary of the Effective Date; 

  

(ii)                     $6,500, if such termination or Constructive Termination occurs after the first 

anniversary but on or before the second anniversary of the Effective Date; or 

  

(iii)                    $10,000, if such termination or Constructive Termination occurs on or after 

the second anniversary of the Effective Date. 

  

In the event of termination by the Company with Cause, or if the Executive voluntarily terminates her 

employment, then the Executive shall not be entitled to the severance payment described in Section 6(b). 

  

(c)                      In the event of termination by the Company without Cause, or in the event of 

the Executive's death or disability or a Constructive Termination, any options granted to the Executive 

(including the Option) shall vest immediately and may be exercised in full or in part within one (1) year from 

the date of termination, the Executive's death or disability, or Constructive Termination.  The effect of any other 

termination of the Executive's employment on options granted to the Executive shall be the immediate 

cancellation and forfeiture of any unexercised portion of the Option (whether or not vested). 
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(d)           For the purposes of this Agreement, "Cause" shall mean (1) a refusal, failure, or 

inability to perform any reasonable assigned duties; (2) a material breach or violation of this Agreement; (3) 

conduct by the Executive that constitutes gross negligence or wilful misconduct; (4) material failure to follow 

AgFeed's policies, directives, or orders applicable to AgFeed employees holding comparable positions; (5) 

intentional destruction or theft of AgFeed property or falsifications of AgFeed documents; (6) conviction of a 



felony or any crime involving moral turpitude or a misdemeanor where imprisonment in excess of fifteen (15) 

days is imposed; or (7) violation of AgFeed's Code of Conduct. 

  

(e)           For the purposes of this Agreement, "Constructive Termination" shall mean: (1) 

material reduction by the Company of the scope of the Executive's duties for forty (40) consecutive Business 

Days, (2) a material reduction in the Executive's base salary, or (3) the continued assignment to the Executive of 

any duties materially inconsistent with the level of her position with the Company; provided that none of the 

foregoing events shall be deemed to result in a Constructive Termination if the Executive consents to such 

events or if such events are the result of actions of the Company or its Board of Directors that are applicable to 

all officers of the Company. 

  

(f)                      The Company may extend the Term of this Agreement for successive two 

year terms so long as the Company provides the Executive at least sixty (60) calendar days advance written 

notice and with the consent of the Executive prior to the expiration of the Term. 

  

(g)           A “Business Day” means any day other than (1) a Saturday, Sunday or legal holiday, 

or (2) a day on which commercial banks in Beijing, PRC are authorized or required by law to close. 

  

7.           Confidential Information.  In the course of the Executive’s employment with the Company, 

the Executive may become aware of confidential information including, without limitation, financial 

information, computer system and software designs, customer lists, market research, strategic plans, and other 

non-public or similar information that relates to the business of AgFeed and their affiliates, investors, business 

partners, customers and/or clients.  The Executive will not use or disclose any such confidential information of 

AgFeed, the Company and their affiliates, investors, business partners, customers or clients except in the course 

of her duties to AgFeed or unless ordered to do so by a court of competent jurisdiction (in which latter case the 

Executive will promptly inform AgFeed of such order).  The Executive will comply with AgFeed’s or the 

Company's policies and procedures for the protection of confidential information.  Further, the Executive’s 

obligation not to disclose or use such confidential information will continue after the termination of the 

Executive’s employment for whatever reason.  Confidential information excludes any information which was 

not obtained from AgFeed (or a director, officer, employee or agent of AgFeed) or which is or becomes known 

by the public or in AgFeed’s or the Company's industry other than by a breach by the Executive of a 

confidentiality obligation to AgFeed. 

  

8.           Non-Solicitation and Non-Compete 

  

(a)           The Company and the Executive agree that until the Termination Date, the 

Executive shall devote substantially all of her working time to the business and affairs of AgFeed. 

  

(b)           The Executive agrees that for a period of twelve (12) months following the date of 

termination of the Executive’s employment with the Company for any reason (the “Termination Date”), the 

Executive will not, and will not assist anyone else to, directly or indirectly solicit or induce any of AgFeed’s 

employees to terminate their employment with AgFeed or divert, interfere with or take away from AgFeed any 

person, company or entity which, within the six month period immediately preceding the Termination Date, was 

an investor, customer, client, supplier, business partner, prime contractor, subcontractor, employee or 

independent contractor of AgFeed. 

  

(c)                      From the Termination Date and for a period of twelve (12) months thereafter, 

the Executive agrees that she will not, directly or indirectly, as an equity owner, director, employee, consultant, 

lender, agent or in any other capacity, (1) engage or participate in, or have any interest in any corporation, entity 

or other person that engages or participates in any actual, contemplated, or proposed business or activity 

engaged or participated in by AgFeed or their subsidiaries on the Termination Date, or (2) engage or participate 

in, or have an interest in any corporation, entity or other person that participates in a merger, acquisition or 

consolidation with AgFeed or any of their subsidiaries. 
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(d)           For purposes of Section 8(c), the Executive will be deemed directly or indirectly to 

be engaged or participating in the operation of such a business or activity, or to have an interest in a corporation, 



entity or other person, if she is a proprietor, partner, joint venturer, shareholder, director, officer, lender, 

manager, employee, consultant, advisor or agent or if she, directly or indirectly (including as a member of a 

group), controls all or any part thereof; provided, that nothing in Section 8(c) shall prohibit the Executive from 

holding less than five percent (5%) of a class of an entity's outstanding securities that are listed on a national 

securities exchange or traded in the over-the-counter market. 

  

9.           Binding Agreement.  This Agreement and all rights of the Executive hereunder shall inure to 

the benefit of and be enforceable by the Executive's personal or legal representatives, executors, administrators, 

successors, heirs, distributes, devisees and legatees.  If the Executive should die while any amounts would still 

be payable to the Executive hereunder if the Executive had continued to live, all such amounts, unless otherwise 

provided herein, shall be paid in accordance with the terms of this Agreement to the Executive's devisee, 

legatee, or other designee or, if there be no such designee, to the Executive's estate.  This Agreement and all 

rights of the Company hereunder shall inure to the benefit of and be enforceable to the Company, and its 

successors and assigns. 

  

10.           Prior Agreements.  All prior agreements between the Company and the Executive with 

respect to the employment of the Executive are hereby superseded and terminated effective as of the date hereof 

and shall be without further force or effect. 

  

11.           Miscellaneous.  No provisions of this Agreement may be modified, waived or discharged 

unless such waiver, modification or discharge is agreed to in a writing signed by the Executive and a duly 

authorized officer of the Company.  No waiver by either party hereto at any time of any breach by the other 

party hereto of, or compliance with, any condition or provision of this Agreement to be performed by such other 

party shall be deemed a waiver of similar or dissimilar provisions or conditions at the same or at any prior or 

subsequent time.  No agreements or representations, oral or otherwise, express or implied, with respect to the 

subject matter hereof have been made by either party which are not set forth expressly in this Agreement. 

  

12.           Governing Law/Venue.  This Agreement shall be governed by and construed under the laws 

of the PRC, without regard to that country's conflicts of laws principles. 

  

13.           Validity.  The invalidity or unenforceability of any provision or provisions of this Agreement 

shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full 

force and effect. 

  

14.           Severability; Headings.  If any portion of this Agreement is held invalid or inoperative, the 

other portions of this Agreement shall be deemed valid and operative and, so far as is reasonable and possible, 

effect shall be given to the intent manifested by the portion held invalid or inoperative.  The paragraph headings 

herein are for reference purposes only and are not intended in any way to describe, interpret, define or limit the 

extent of intent of the Agreement or of any part hereof. 
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IN WITNESS WHEREOF, the parties have executed this Employment Agreement on the date and year first 

above written. 

  

COMPANY: 
   
AGFEED INDUSTRIES, INC. 
   
By: /s/ Songyan Li 
Name: Songyan Li 
Title: Chairman 
   
EXECUTIVE: 
   
/s/ Selina Jin 
SELINA JIN 
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Exhibit 99.1 

 

AgFeed Industries, Inc. Names Selina Jin Chief Financial Officer, Receives Nasdaq Letter 
 

NEW YORK, April 17 /PRNewswire-Asia/ — AgFeed Industries, Inc. (FEED - News), one of the largest 

independent hog production and animal nutrient companies in China, announced today that Selina Jin has been 

appointed as its Chief Financial Officer. 

 

AgFeed also announced that it has received a letter from Nasdaq indicating that AgFeed's issuance of common 

stock and warrants in December 2008 without shareholder approval violated Marketplace Rule 5635(d)(2) and 

providing AgFeed an extension until June 12, 2009 to evidence compliance with Nasdaq's shareholder approval 

requirements. To remedy this matter, AgFeed agreed to seek shareholder approval at its 2009 Annual Meeting 

of Shareholders of the referenced transaction. AgFeed's 2009 Annual Meeting is scheduled to be held on June 

11, 2009. 

 

APPOINTMENT OF SELINA JIN AS CHIEF FINANCIAL OFFICER 
 

Selina Jin was appointed Chief Financial Officer of AgFeed on April 16, 2009. Mr. Liangfan Yan, AgFeed's 

former Chief Financial Officer, will remain with AgFeed as its Internal Controller. 

 

Ms. Jin joined AgFeed as its Assistant Chief Financial Officer in June 2008. She brings to AgFeed 12 years of 

extensive experience in financial management, researching, budgeting, reporting, investment analysis, internal 

controls, and design of corporate performance evaluation. She is familiar with the latest PRC GAAP, US GAAP 

and IFRS and is English speaking. 

 

Dr. Songyan Li, Chairman of AgFeed commented, “Ms. Jin is skilled at establishing financial analysis modules 

and integrating and implementing financial accounting controls and procedures. I believe she will be of great 

help in advancing our financial management.” 

 

Ms. Jin possesses a Bachelor’s degree in Accounting from the School of International Business at Hunan 

University and a Masters of Business Administration in Finance and Accounting from Shanghai University of 

Financial and Economics. Ms. Jin is a member of the China Association of Chief Financial Officers, the 

Institute of Management Accountants, and the International Financial Management Association. 

 

Prior to joining AgFeed, Ms. Jin served as the Chief Financial Officer of Changsha Zhan Hong Energy 

Chemical Co., Ltd., where she directed an array of financial functions, including effective variance analyses on 

financial performance, financial budgeting and financial ratio monitoring. Under her leadership, the financial 

department assisted management with strategic planning, budgeting, management process control, corporate 

performance evaluation, and, most importantly, increasing shareholder value. From 2003 to 2004, Ms. Jin was 

the Assistant Chief Executive Officer of Citia International Ltd. N. Z., where she established that company's 

financial and operational infrastructure and designed and implemented internal controls for its financial and 

operating systems. Ms. Jin began her career as an assistant professor in the Business School of Central South 

University, where her responsibilities included teaching courses and conducting research in financial 

accounting, corporate finance analysis, taxation, and management information systems for accounting. 

 

While an MBA candidate, Ms. Jin directed a number of projects, including setting up a customized enterprise 

performance evaluation system based on a corporation’s unique situations and EVA, BSC, and KPI principles, 

evaluating the opportunities/risks of investing in limestone mining and deep processing for China Minmetals 

Corporation, a Fortune 500 global company, as well as analyzing and forecasting the general trend of the stock 

market for real-estate enterprises. 
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NASDAQ LETTER 
 



On April 13, 2009, AgFeed received a letter from Nasdaq indicating that AgFeed's sale of common stock and 

warrants in a December 2008 registered direct offering violated the shareholder approval requirement of Nasdaq 

Marketplace Rule 5635(d)(2). Nasdaq also provided an extension until June 12, 2009 to evidence compliance 

with Nasdaq's shareholder approval requirements. AgFeed's 2009 Annual Meeting is scheduled for June 11, 

2009. 

 

In a registered direct offering which closed on December 31, 2008, AgFeed sold to four institutional investors 

5,000,006 units, each consisting of one share of our common stock and a warrant to purchase seven-tenths of 

one share of our common stock for aggregate gross proceeds of $8,750,010.25, or $1.75 per unit. 

 

The 5,000,006 shares of common stock were sold at a discount to market price, but only represented 

approximately 15.2% of AgFeed's outstanding common stock prior to the sale, well below the 20% limit of 

Marketplace Rule 5635(d)(2). However, the 3,500,004 shares of common stock issuable upon exercise of the 

warrants represented approximately 10.6% of AgFeed's common stock prior to the sale. While the $2.50 

exercise price of the warrants was greater than the market price of AgFeed's common stock at the time of the 

sale, it was less than the $3.29 book value of AgFeed's shares, as reflected in the financial statements included in 

AgFeed's Form 10-Q Quarterly Report for the third quarter ended September 30, 2008. 

 

As previously reported, in a letter to Nasdaq dated February 27, 2009, AgFeed agreed to seek shareholder 

approval at its 2009 Annual Meeting of Shareholders for its sale of common stock and warrants in the December 

transaction. In the letter and subsequent conversations with Nasdaq's staff, AgFeed also agreed to not effect 

exercises of the warrants prior to the date of shareholder approval. 

 

Members of the Company's management having the right to vote 11,460,024 shares of the Company's common 

stock (representing approximately 30% of AgFeed's outstanding common stock) have agreed to vote to approve 

the December transaction at the 2009 Annual Meeting. The December transaction will be approved if a majority 

of the votes cast on the transaction at the annual meeting vote to approve it, not counting any votes represented 

by the shares purchased in the December transaction which are voted by an investor in that transaction. 

 

ABOUT AGFEED INDUSTRIES, INC. 
Nasdaq Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China. AgFeed has two profitable business lines — premix animal feed and hog production. 

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the largest 

premix feed company in terms of revenues. China is the world's largest hog producing country that produces 

over 600 million hogs per year, compared to approximately 100 million hogs in the U.S. China also has the 

world's largest consumer base for pork consumption. Over 65% of total meat consumed in China is pork. Hog 

production in China enjoys income tax free status. The pre-mix feed market in which AgFeed operates is an 

approximately $1.6 billion segment of China's $40 billion per year animal feed market, according to the China 

Feed Industry Association. 

 

SAFE HARBOR DISCLOSURE NOTICE: This release contains forward-looking information about the 

Company's financial results and estimates, business plans and prospects that involve substantial risks and 

uncertainties. You can identify these statements by the fact that they use words such as "will," "anticipate," 

"estimate," "expect," "project," "intend," "plan," "believe," "target," "forecast" and other words and terms of 

similar meaning in connection with any discussion of future operating or financial performance or business 

plans and prospects. Among the factors that could cause actual results to differ materially are the following: the 

availability and prices of live hogs, raw materials, fuel and supplies; food safety; livestock disease; live hog 

production costs; product pricing; the competitive environment and related market conditions; operating 

efficiencies; interest rate and foreign currency exchange rate fluctuations; access to capital; the cost of 

compliance with environmental and health standards; actions of the PRC government; governmental laws and 

regulations affecting our operations, including tax obligations; the ability to make effective acquisitions at the 

prices we expect and successfully integrate newly acquired businesses into existing operations; the success of 

our research and development activities; changes in generally accepted accounting principles; uncertainties 

related to general economic, political, business, industry, regulatory and market conditions; any changes in 

business, political and economic conditions due to the threat of terrorist activity; and other risks and 

uncertainties described in the Company's Annual Report on Form 10-K for the year ended December 31, 2008 

and in its subsequent Quarterly Reports on Form 10-Q. Readers are cautioned not to place undue reliance on 

forward-looking statements because actual results may differ materially from those expressed in, or implied by, 

the statements. Any forward-looking statement that the Company makes speaks only as of the date of such 

statement, and the Company undertakes no obligation to update any forward-looking statements, whether as a 



result of new information, future events or otherwise. Comparisons of results for current and any prior periods 

are not intended to express any future trends or indications of future performance, unless expressed as such, and 

should only be viewed as historical data. 
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Additional Information and Where to Find It 
 

AgFeed has filed with the SEC a preliminary proxy statement on Schedule 14A in connection with its 2009 

Annual Meeting. STOCKHOLDERS OF AGFEED AND OTHER INTERESTED PERSONS ARE ADVISED 

TO READ, WHEN AVAILABLE, AGFEED’S DEFINITIVE PROXY STATEMENT IN CONNECTION 

WITH THE SOLICITATION OF PROXIES FOR THE ANNUAL MEETING BECAUSE THIS PROXY 

STATEMENT WILL CONTAIN IMPORTANT INFORMATION. The definitive proxy statement will be 

mailed to stockholders as of the record date for the Annual Meeting. Stockholders will also be able to obtain a 

copy of the definitive proxy statement, without charge, once available. The definitive proxy statement, when 

filed, and other relevant documents can also be obtained, without charge, at the SEC’s Internet site 

http://www.sec.gov or by contacting AgFeed at (917) 804-3584. As a result of the review by the SEC of the 

preliminary proxy statement, AgFeed may be required to make changes to the information contained in the 

preliminary proxy statement. 

 

    Contact: 

    Investor Relations: 

    AgFeed Industries, Inc. 

    Tel: (917) 804-3584 

    Email: ir@agfeedinc.com 

 

CONTACT: Investor Relations of AgFeed Industries, Inc., +1-917-804-3584, ir@agfeedinc.com 
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SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 
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Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act 

(17 CFR 240.14d-2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act 

(17 CFR 240.13e-4(c)) 
  

  

  

 
  

  

Item 7.01.  Regulation FD Disclosure. 
  

On April 15, 2009, AgFeed Industries, Inc. (the "Company") issued a press release announcing that it had 

entered into a genetics program arrangement with Hypor, a Hendrix Genetics Company.  A copy of the press 

release is attached hereto as Exhibit 99.1. That exhibit shall not be deemed “filed” for purposes of Section 18 of 

the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities 

under that Section and shall not be deemed to be incorporated by reference into any filing of the Company under 

the Securities Act of 1933, as amended, or the Exchange Act 

  

Item 9.01  Financial Statements and Exhibits. 
  

(d)  Exhibits 
  



 99.1 AgFeed Press Release, dated April 15, 2009 
  

  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated:  April 15, 2009 

  

  AGFEED INDUSTRIES, INC.   
        
  By:   /s/ Gerard Daignault   

    Gerard Daignault   
    Chief Operating Officer   
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Exhibit 99.1 

 

AgFeed Industries Enters Into Hog Genetic Program Arrangement with Hypor, the Pig Breeding 

Division of Hendrix Genetics B.V. 
 

NEW YORK, NY--(PR Newswire)—April 15, 2009 -- AgFeed Industries, Inc. (FEED - News), one of the 

largest independent hog production and animal nutrient companies in China, today announced its entry into a 

genetics program arrangement with Hypor, a Hendrix Genetics Company. Hypor is world renowned as a leading 

provider of superior swine genetics and technology. Hypor has, over the past 50 years, established itself to be 

one of the world’s largest broad-based breeding pyramids supporting commercial producers in 25 countries. 

 

Dr. Songyan Li, AgFeed's Chairman commented, “I have traveled the world in order to establish the requisites 

the Company needs to be successful in superior hog production. Genetic development of our swine has been 

AgFeed's goal since it acquired the Jiangxi Lushan Breeding Farm and now Agfeed will advance to the next 

level by our implementation of science-based genetic programs and Hypor is our choice for the first phase of 

our program.” 

 

AgFeed’s strategic plan calls for development of a platform for the production and sale of approximately 

2,000,000 hogs into the Chinese market during 2010-2011.  The key element to this future growth is scientific 

breeding which is underscored by our arrangement with Hypor.  We intend to begin this growth by stocking the 

1200 sow farrow to finish Jiangxi Lushan Breeding Farm with the Hypor Large White Pureline Sows, the Hypor 

Landrace Pureline Boars and the Duroc Terminal Sire and build on the Company’s “Green” certification status 

by producing “Green” high quality pork products. Gerry Daignault, Chief Operating Officer of AgFeed, who 

has extensive experience with Hypor said, “Hypor, with its reputation for breeding technology innovation, offers 

AgFeed a robust breeding animal that thrives under all conditions.  This is a key requirement in China today.” 

 

Raf Beeren, Director of Hypor Asia, continued “Hypor is committed to providing superior genetics which 

results in greater profitability for hog producers. We have done our due diligence on Lushan and believe 

AgFeed is taking the appropriate steps to assure the success of this venture and Hypor is pleased to be part of the 

expansion in AgFeed’s growth in China” 

 

ABOUT AGFEED INDUSTRIES, INC. 
  

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China.  AgFeed has two profitable business lines -- premix animal feed and hog production.  

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the 

largest premix feed company in terms of revenues.  China is the world's largest hog producing country that 

produces over 600 million hogs per year, compared to approximately 100 million hogs in the U.S.  China also 

has the world's largest consumer base for pork consumption.  Over 65% of total meat consumed in China is 

pork.  Hog production in China enjoys income tax free status.  The pre-mix feed market in which AgFeed 

operates is an approximately $1.6 billion segment of China's $40 billion per year animal feed market, according 

to the China Feed Industry Association. 

  

ABOUT HYPOR, a Hendrix Genetics company 
 

Hypor is one of the world's leading suppliers of swine genetics.  Hypor is committed to providing superior 

genetics, which support profitability in the pork meat value chain.  With its head office located in Kitchener, 

Ontario, Canada, the company has strategically located breeding centers in North America, Europe and Asia. 

  
   

   

 
   

 

SAFE HARBOR DISCLOSURE NOTICE 
  

The information contained in this press release and the attachments is as of April 15, 2009. The Company 

assumes no obligation to update any forward-looking statements contained in this earnings release or the 

attachments as a result of new information or future events or developments. 

  



This press release and the attachments contain forward-looking information about the Company's financial 

results and estimates, business plans and prospects that involve substantial risks and uncertainties. You can 

identify these statements by the fact that they use words such as "will," "anticipate," "estimate," "expect," 

"project," "intend," "plan," "believe," "target," "forecast" and other words and terms of similar meaning in 

connection with any discussion of future operating or financial performance or business plans and prospects. 

Among the factors that could cause actual results to differ materially are the following: the availability and 

prices of live hogs, raw materials, fuel and supplies; food safety; livestock disease; live hog production costs; 

product pricing; the competitive environment and related market conditions; operating efficiencies; interest rate 

and foreign currency exchange rate fluctuations; access to capital; the cost of compliance with environmental 

and health standards; actions of the PRC government; governmental laws and regulations affecting our 

operations, including tax obligations; the ability to make effective acquisitions at the prices we expect and 

successfully integrate newly acquired businesses into existing operations; the success of our research and 

development activities, changes in generally accepted accounting principles; uncertainties related to general 

economic, political, business, industry, regulatory and market conditions; any changes in business, political and 

economic conditions due to the threat of terrorist activity; and other risks and uncertainties described in the 

Company's Annual Report on Form 10-K for the year ended December 31, 2008 and in its subsequent Quarterly 

Reports on Form 10-Q. Readers are cautioned not to place undue reliance on forward-looking statements 

because actual results may differ materially from those expressed in, or implied by, the statements. Any 

forward-looking statement that the Company makes speaks only as of the date of such statement, and the 

Company undertakes no obligation to update any forward-looking statements, whether as a result of new 

information, future events or otherwise. Comparisons of results for current and any prior periods are not 

intended to express any future trends or indications of future performance, unless expressed as such, and should 

only be viewed as historical data. 

 

Contact: 

  

Investor Relations: 
AgFeed Industries, Inc. 

Tel: 917-804-3584 (US) 

Email: ir@agfeedinc.com 

  

The Company's policy is to handle all questions by email to ir@agfeedinc.com and they will be answered as 

soon as possible 
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obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 
 
   

   

 
   

 

Item 1.01. Entry into a Material Definitive Agreement. 
  

On May 6, 2009, AgFeed Industries, Inc. (the "Company") entered into a Securities Purchase Agreement with 

certain institutional investors (the "Investors")  in a private placement transaction providing for, among other 

things, the issuance of 2,329,645 million shares of its common stock (the "Shares") for a purchase price of 

$4.2925 per Share, together with warrants to purchase an additional 1,164,822 shares during a five year period 

at an exercise price of $4.50 per share (the "Warrants").The Company also entered into a Registration Rights 

Agreement as part of the transaction. 

  

The closing under the Securities Purchase Agreement took place on May 11, 2009. The placement agent for this 

transaction was Rodman & Renshaw, LLC, which received a cash fee of seven percent (7%) of the gross 

proceeds, or $700,000, and warrants to purchase up to 244,613 shares of the Company's Common Stock.  The 

warrants issued to Rodman & Renshaw, LLC have the same terms and are subject to the same limitations as the 

Warrants. 

  



The following is a summary of the Securities Purchase Agreement, the Registration Rights Agreement and the 

Warrants, is not complete, and is qualified in its entirety by reference to the full text of those agreements, each 

of which are attached as an exhibit to this Current Report on Form 8-K. Readers should review those agreements 

for a complete understanding of the terms and conditions associated with this financing. 

  

The provisions of the Securities Purchase Agreement, Registration Rights Agreement, and Warrant, including 

without limitation the representations and warranties contained therein, are not intended as documents for 

investors and the public to obtain factual information about the current state of affairs of the parties to those 

documents and agreements. Rather, investors and the public should look to other disclosures contained in the 

Company’s reports under the Securities Exchange Act of 1934, as amended. 

  

Securities Purchase Agreement 
  

The Securities Purchase Agreement provides for the purchase by the Investors and the sale by the Company of 

the Shares and Warrants for aggregate gross proceeds of approximately $10,000,000. The Securities Purchase 

Agreement contains representations and warranties of the Company and the Investors which are typical for 

transactions of this type. The representations and warranties made by the Company in the Securities Purchase 

Agreement are qualified by reference to certain exceptions contained in disclosure schedules delivered to the 

Investors. Accordingly, the representations and warranties contained in the Securities Purchase Agreement 

should not be relied upon by third parties who do not have access to those disclosure schedules. 

 

The Securities Purchase Agreement contains a variety of covenants on the part of the Company which are 

typical for transactions of this type, as well as the following covenants: 

 

    the obligation to not issue, agree to issue, or announce the issuance or proposed issuance of 

any shares of common stock or common stock equivalents until 15 days after the earlier of (a) 

the effective date of the registration statement filed pursuant to the Registration Rights 

Agreement or (b) the date on which all of the Shares can be resold under Rule 144. 
 
   

   

 
   

 

    until such time as none of the Investors holds 20% or more of the Shares purchased by them 

under the Securities Purchase Agreement, the obligation (a) not to enter into certain variable 

rate transactions (generally involving securities with an exercise or conversion price that 

varies with the trading price of the Company's common stock or that is subject to being reset 

based on future events) and (b) not to enter into an equity line of credit or similar arrangement 

providing for the issuance of securities at a future determined price. 
 

The Securities Purchase Agreement also obligates the Company to indemnify the Investors for certain losses 

resulting from (a) any misrepresentation or breach of any representation or warranty made by the Company, (2) 

any breach of any obligation of the Company, and (3) certain third party claims. 

 

Warrants 
 

The Warrants entitle the holders thereof to purchase up to an aggregate of 1,164,822 shares of common stock. 

The Warrants are exercisable in whole or in part beginning on May 11, 2009 and remain exercisable until May 

11, 2014.  The exercise price of the Warrants is $4.50 per share of common stock, subject to adjustment in 

certain circumstances as set forth in the Warrants. 

  

Registration Rights Agreement 
 

The Registration Rights Agreement requires the Company to file a registration statement with the Securities and 

Exchange Commission (the "Commission") for the resale of the Shares and the shares of common stock issuable 

upon exercise of the Warrants The registration statement must be filed by June 5, 2009, must be declared 

effective by the Commission by July 5, 2009 (July 20, 2009 if the registration statement is subject to a "full 

review" by the Commission), and must remain effective and available for use until earlier of (a) the date the 

Investors have sold all of the securities covered by the registration statement and (b) the date Investors can resell 

all of such securities pursuant to Rule 144 free of manner of sale and volume restrictions. If the Company fails 



to meet the deadlines for the filing or the effectiveness of the registration statement or, subject to a grace period 

of up to 20 consecutive days (but no more than 30 days in any 365-day period), if the registration is unavailable 

after it becomes effective, the Company is required to pay liquidated damages of one percent of the aggregate 

purchase price of the unregistered Shares then held by the Investors on the date of such failure and on each 

month thereafter until such failure is cured.  The Registration Rights Agreement provides for customary 

indemnification for the Company and the Investors. 

  

Item 3.02  Unregistered Sales of Equity Securities 
  

On May 11, 2009, the Company issued the Shares and the Warrants described in Item 1.01 of this Current 

Report on Form 8-K.  The 2,329,645 Shares were issued for a purchase price of $4.2925 per Share, for 

aggregate gross proceeds of approximately $10,000,000. The Warrants are exercisable for up to an aggregate 

1,164,822 additional shares of common stock during a five year period at an exercise price of $4.50 per share. 

  

Rodman & Renshaw, LLC, the Company's placement agent, received a cash fee of seven percent (7%) of the 

gross proceeds, or $700,000, and warrants to purchase up to 244,613 shares of the Company's common 

stock.  The warrants issued to Rodman & Renshaw, LLC have the same terms and are subject to the same 

limitations as the Warrants. 
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The Shares and the Warrants were issued to institutional accredited investors in reliance upon the exemption 

from registration provided by Section 4(2) of the Securities Act of 1933, as amended, and Rule 506 promulgated 

by the Commission thereunder. 

  

Item 7.01 Regulation FD Disclosure 
  

On May 7, 2009, the Company issued a press release announcing that it had agreed to sell the Shares and 

Warrants. A copy of that press release is filed as an exhibit to this Current Report on Form 8-K. 

  

Item 9.01 Financial Statements and Exhibits 
  

(d)           Exhibits 

  

Exhibit No.   Description 
        
10.01   Securities Purchase Agreement dated May 6, 2009 
        
10.02   Registration Rights Agreement dated May 6, 2009 
        
10.03   Form of Warrant 
        
99.1   Press Release dated May 7, 2009 
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SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

Dated: May 12, 2009 

 

   AGFEED INDUSTRIES, INC. 
         



   By: /s/ Gerard Daignault 
      Gerard Daignault 
      Chief Operating Officer 
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Exhibit 10.01 

  

SECURITIES PURCHASE AGREEMENT 
  

This Securities Purchase Agreement (this “Agreement”) is dated as of May 6, 2009, between AgFeed 

Industries, Inc., a Nevada corporation (the “Company”), and each purchaser identified on the signature pages 

hereto (each, including its successors and assigns, a “Purchaser” and collectively, the “Purchasers”). 

  

WHEREAS, subject to the terms and conditions set forth in this Agreement and pursuant to Section 

4(2) of the Securities Act of 1933, as amended (the “Securities Act”), and Rule 506 promulgated thereunder, the 

Company desires to issue and sell to each Purchaser, and each Purchaser, severally and not jointly, desires to 

purchase from the Company, securities of the Company as more fully described in this Agreement. 

  

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants contained in this Agreement, 

and for other good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the 

Company and each Purchaser agree as follows: 

  

ARTICLE I. 

DEFINITIONS 
  

1.1           Definitions. In addition to the terms defined elsewhere in this Agreement, for all purposes of 

this Agreement, the following terms have the meanings set forth in this Section 1.1: 

  

“Acquiring Person” shall have the meaning ascribed to such term in Section 4.5. 

  

“Action” shall have the meaning ascribed to such term in Section 3.1(j). 

  

“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or 

is controlled by or is under common control with a Person, as such terms are used in and construed under Rule 

405 under the Securities Act. 

  

“Board of Directors” means the board of directors of the Company. 

  

“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal 

holiday in the United States or any day on which banking institutions in the State of New York are authorized or 

required by law or other governmental action to close. 

  

“Closing” means the closing of the purchase and sale of the Securities pursuant to Section 2.1. 

  

“Closing Date” means the Trading Day on which all of the Transaction Documents have been executed 

and delivered by the applicable parties thereto, and all conditions precedent to (i) the Purchasers’ obligations to 

pay the Subscription Amount and (ii) the Company’s obligations to deliver the Securities, in each case, have 

been satisfied or waived. 
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 “Commission” means the United States Securities and Exchange Commission. 

  

“Common Stock” means the common stock of the Company, par value $0.001 per share, and any other 

class of securities into which such securities may hereafter be reclassified or changed. 

  

“Common Stock Equivalents” means any securities of the Company or the Subsidiaries which would 

entitle the holder thereof to acquire at any time Common Stock, including, without limitation, any debt, 

preferred stock, rights, options, warrants or other instrument that is at any time convertible into or exercisable or 

exchangeable for, or otherwise entitles the holder thereof to receive, Common Stock. 

  



“Company Counsel” means Buchanan Ingersoll & Rooney, PC, with offices located at Two Liberty 

Place, Suite 3200, Philadelphia, PA 19102. 

  

“Disclosure Schedules” means the Disclosure Schedules of the Company delivered concurrently 

herewith. 

  

 “Effective Date” means the date that the initial Registration Statement filed by the Company pursuant 

to the Registration Rights Agreement is first declared effective by the Commission. 

  

“Evaluation Date” shall have the meaning ascribed to such term in Section 3.1(r). 

  

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations 

promulgated thereunder. 

 

“Exempt Issuance” means the issuance of (a) shares of Common Stock or options to employees, 

officers or directors of the Company pursuant to any stock or option plan duly adopted for such purpose, by a 

majority of the non-employee members of the Board of Directors or a majority of the members of a committee 

of non-employee directors established for such purpose, (b) securities upon the exercise or exchange of or 

conversion of any Securities issued hereunder and/or other securities exercisable or exchangeable for or 

convertible into shares of Common Stock issued and outstanding on the date of this Agreement, provided that 

such securities have not been amended since the date of this Agreement to increase the number of such 

securities or to decrease the exercise, exchange or conversion price of such securities, and (c) securities issued 

pursuant to acquisitions or strategic transactions approved by a majority of the disinterested directors of the 

Company, provided that any such issuance shall only be to a Person which is, itself or through its subsidiaries, 

an operating company in a business synergistic with the business of the Company or a vendor of assets usable in 

the business of the Company, and in which the Company receives benefits in addition to the investment of 

funds, but shall not include a transaction in which the Company is issuing securities primarily for the purpose of 

raising capital or to an entity whose primary business is investing in securities. 

  

“FWS” means Feldman Weinstein & Smith LLP with offices located at 420 Lexington Avenue, Suite 

2620, New York, New York 10170-0002. 
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“GAAP” shall have the meaning ascribed to such term in Section 3.1(h). 

  

“Intellectual Property Rights” shall have the meaning ascribed to such term in Section 3.1(o). 

  

“Legend Removal Date” shall have the meaning ascribed to such term in Section 4.1(c). 

  

“Liens” means a lien, charge, security interest, encumbrance, right of first refusal, preemptive right or 

other restriction. 

  

“Material Adverse Effect” shall have the meaning assigned to such term in Section 3.1(b). 

  

“Material Permits” shall have the meaning ascribed to such term in Section 3.1(m). 

  

“Per Share Purchase Price” equals $4.2925, subject to adjustment for reverse and forward stock splits, 

stock dividends, stock combinations and other similar transactions of the Common Stock that occur after the 

date of this Agreement and before the Closing Date. 

  

“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated 

association, joint venture, limited liability company, joint stock company, government (or an agency or 

subdivision thereof) or other entity of any kind. 

  

“Proceeding” means an action, claim, suit, investigation or proceeding (including, without limitation, 

an informal investigation or partial proceeding, such as a deposition), whether commenced or threatened. 

  

“Public Information Failure” shall have the meaning ascribed to such term in Section 4.2(b). 



  

“Public Information Failure Payments” shall have the meaning ascribed to such term in Section 4.2(b). 

  

 “Purchaser Party” shall have the meaning ascribed to such term in Section 4.8. 

  

“Registration Rights Agreement” means the Registration Rights Agreement, dated the date hereof, 

among the Company and the Purchasers, in the form of Exhibit A attached hereto. 

  

“Registration Statement” means a registration statement meeting the requirements set forth in the 

Registration Rights Agreement and covering the resale by the Purchasers of the Shares and the Warrant Shares. 

  

“Required Approvals” shall have the meaning ascribed to such term in Section 3.1(e). 
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“Rule 144” means Rule 144 promulgated by the Commission pursuant to the Securities Act, as such 

Rule may be amended from time to time, or any similar rule or regulation hereafter adopted by the Commission 

having substantially the same effect as such Rule. 

  

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the Securities Act, as such 

Rule may be amended or interpreted from time to time, or any similar rule or regulation hereafter adopted by the 

Commission having substantially the same purpose and effect as such Rule. 

  

“SEC Reports” shall have the meaning ascribed to such term in Section 3.1(h). 

  

“Securities” means the Shares, the Warrants and the Warrant Shares. 

  

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations 

promulgated thereunder. 

  

“Shares” means the shares of Common Stock issued or issuable to each Purchaser pursuant to this 

Agreement. 

  

“Short Sales” means all “short sales” as defined in Rule 200 of Regulation SHO under the Exchange 

Act (but shall not be deemed to include the location and/or reservation of borrowable shares of Common 

Stock).  

  

“Subscription Amount” means, as to each Purchaser, the aggregate amount to be paid for Shares and 

Warrants purchased hereunder as specified below such Purchaser’s name on the signature page of this 

Agreement and next to the heading “Subscription Amount,” in United States dollars and in immediately 

available funds. 

  

“Subsidiary” means any subsidiary of the Company as set forth on Schedule 3.1(a) and shall, where 

applicable, also include any direct or indirect subsidiary of the Company formed or acquired after the date 

hereof. 

  

“Trading Day” means a day on which the principal Trading Market is open for trading. 

  

“Trading Market” means any of the following markets or exchanges on which the Common Stock is 

listed or quoted for trading on the date in question: the NYSE AMEX, the Nasdaq Capital Market, the Nasdaq 

Global Market, the Nasdaq Global Select Market, the New York Stock Exchange or the OTC Bulletin Board (or 

any successors to any of the foregoing). 

  

“Transaction Documents” means this Agreement, the Warrants, the Registration Rights Agreement, all 

exhibits and schedules thereto and hereto and any other documents or agreements executed in connection with 

the transactions contemplated hereunder. 
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“Transfer Agent” means StockTrans Inc., the current transfer agent of the Company, with a mailing 

address of 44 W Lancaster Ave, Ardmore, PA 19003 and a telephone number of (610) 649-7300, and any 

successor transfer agent of the Company. 

  

“Variable Rate Transaction” shall have the meaning ascribed to such term in Section 4.12(b). 

  

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) 

if the Common Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of 

the Common Stock for such date (or the nearest preceding date) on the Trading Market on which the Common 

Stock is then listed or quoted as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New 

York City time) to 4:02 p.m. (New York City time)), (b)  if the OTC Bulletin Board is not a Trading Market, the 

volume weighted average price of the Common Stock for such date (or the nearest preceding date) on the OTC 

Bulletin Board, (c) if the Common Stock is not then listed or quoted for trading on the OTC Bulletin Board and 

if prices for the Common Stock are then reported in the “Pink Sheets” published by Pink OTC Markets, Inc. (or 

a similar organization or agency succeeding to its functions of reporting prices), the most recent bid price per 

share of the Common Stock so reported, or (d) in all other cases, the fair market value of a share of Common 

Stock as determined by an independent appraiser selected in good faith by the Purchasers of a majority in 

interest of the Shares then outstanding and reasonably acceptable to the Company, the fees and expenses of 

which shall be paid by the Company. 

  

“Warrants” means, collectively, the Common Stock purchase warrants delivered to the Purchasers at 

the Closing in accordance with Section 2.2(a) hereof, which Warrants shall be exercisable immediately and have 

a term of exercise equal to 5 years, in the form of Exhibit C attached hereto. 

  

“Warrant Shares” means the shares of Common Stock issuable upon exercise of the Warrants. 

  

ARTICLE II. 

PURCHASE AND SALE 
  

2.1           Closing.  On the Closing Date, upon the terms and subject to the conditions set forth herein, 

substantially concurrent with the execution and delivery of this Agreement by the parties hereto, the Company 

agrees to sell, and the Purchasers, severally and not jointly,  agree to purchase, up to an aggregate of 

$15,000,000 of Shares and Warrants.  Each Purchaser shall deliver to the Company via wire transfer or a 

certified check of immediately available funds equal to such Purchaser’s Subscription Amount as set forth on 

the signature page hereto executed by such Purchaser, and the Company shall deliver to each Purchaser its 

respective Shares and a Warrant, as determined pursuant to Section 2.2(a), and the Company and each Purchaser 

shall deliver the other items set forth in Section 2.2 deliverable at the Closing.  Upon satisfaction of the 

covenants and conditions set forth in Sections 2.2 and 2.3, the Closing shall occur at the offices of FWS or such 

other location as the parties shall mutually agree. 
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2.2           Deliveries. 

  

(a)           On or prior to the Closing Date, the Company shall deliver or cause to be delivered to each 

Purchaser the following: 

  

(i)           this Agreement duly executed by the Company; 

  

(ii)           a legal opinion of Company Counsel, substantially in the form of Exhibit B attached hereto; 

  

(iii)           a copy of the irrevocable instructions to the Transfer Agent instructing the Transfer Agent to 

deliver a certificate evidencing a number of Shares equal to such Purchaser’s Subscription Amount divided by 

the Per Share Purchase Price, registered in the name of such Purchaser; 

  

(iv)           a Warrant registered in the name of such Purchaser to purchase up to a number of shares of 

Common Stock equal to 50% of such Purchaser’s Shares, with an exercise price equal to $4.50, subject to 

adjustment therein; and 



  

(v)           the Registration Rights Agreement duly executed by the Company. 

  

(b)           On or prior to the Closing Date, each Purchaser shall deliver or cause to be delivered to the 

Company the following: 

  

(i)           this Agreement duly executed by such Purchaser; 

  

(ii)           such Purchaser’s Subscription Amount by wire transfer to the account as specified in writing 

by the Company; and 

  

(iii)           the Registration Rights Agreement duly executed by such Purchaser. 

  

2.3           Closing Conditions. 

  

(a)           The obligations of the Company hereunder in connection with the Closing are subject to the 

following conditions being met: 

  

(i)           the accuracy in all material respects when made and on the Closing Date of the 

representations and warranties of the Purchasers contained herein (unless as of a specific date therein); 

  

(ii)           all obligations, covenants and agreements of each Purchaser required to be performed at or 

prior to the Closing Date shall have been performed; and 

  

(iii)           the delivery by each Purchaser of the items set forth in Section 2.2(b) of this Agreement. 
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(b)           The respective obligations of the Purchasers hereunder in connection with the Closing are 

subject to the following conditions being met: 

  

(i)           the accuracy in all material respects when made and on the Closing Date of the 

representations and warranties of the Company contained herein (unless as of a specific date therein); 

  

(ii)           all obligations, covenants and agreements of the Company required to be performed at or 

prior to the Closing Date shall have been performed; 

  

(iii)           the delivery by the Company of the items set forth in Section 2.2(a) of this Agreement; 

  

(iv)           there shall have been no Material Adverse Effect with respect to the Company since the date 

hereof; and 

  

(v)           from the date hereof to the Closing Date, trading in the Common Stock shall not have been 

suspended by the Commission or the Company’s principal Trading Market (except for any suspension of trading 

of limited duration agreed to by the Company, which suspension shall be terminated prior to the Closing), and, 

at any time prior to the Closing Date, trading in securities generally as reported by Bloomberg L.P. shall not 

have been suspended or limited, or minimum prices shall not have been established on securities whose trades 

are reported by such service, or on any Trading Market, nor shall a banking moratorium have been declared 

either by the United States or New York State authorities nor shall there have occurred any material outbreak or 

escalation of hostilities or other national or international calamity of such magnitude in its effect on, or any 

material adverse change in, any financial market which, in each case, in the reasonable judgment of each 

Purchaser, makes it impracticable or inadvisable to purchase the Securities at the Closing. 

  

ARTICLE III. 

REPRESENTATIONS AND WARRANTIES 
  

3.1           Representations and Warranties of the Company. Except as set forth in the SEC Reports or 

Disclosure Schedules or the SEC Reports, which Disclosure Schedules and SEC Reports shall be deemed a part 



hereof and shall qualify any representation or otherwise made herein to the extent of the disclosure contained 

therein, the Company hereby makes the following representations and warranties to each Purchaser: 

  

(a)           Subsidiaries.  All of the direct and indirect subsidiaries of the Company and the direct or 

indirect ownership of each Subsidiary by the Company, are set forth on Schedule 3.1(a). 
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(b)           Organization and Qualification.  The Company and each of the Subsidiaries is an entity duly 

incorporated or otherwise organized, validly existing and in good standing under the laws of the jurisdiction of 

its incorporation or organization, with the requisite power and authority to own and use its properties and assets 

and to carry on its business as currently conducted.  The Company is not in violation nor default of any of the 

provisions of its respective certificate or articles of incorporation, bylaws or other organizational or charter 

documents.  The Company is duly qualified to conduct business and is in good standing as a foreign corporation 

or other entity in each jurisdiction in which the nature of the business conducted or property owned by it makes 

such qualification necessary, except where the failure to be so qualified or in good standing, as the case may be, 

could not have or reasonably be expected to result in: (i) a material adverse effect on the legality, validity or 

enforceability of any Transaction Document, (ii) a material adverse effect on the results of operations, assets, 

business, prospects or condition (financial or otherwise) of the Company and the Subsidiaries, taken as a whole, 

or (iii) a material adverse effect on the Company’s ability to perform in any material respect on a timely basis its 

obligations under any Transaction Document (any of (i), (ii) or (iii), a “Material Adverse Effect”) and no 

Proceeding has been instituted in any such jurisdiction revoking, limiting or curtailing or seeking to revoke, 

limit or curtail such power and authority or qualification. 

  

(c)           Authorization; Enforcement.  The Company has the requisite corporate power and authority 

to enter into and to consummate the transactions contemplated by each of the Transaction Documents and 

otherwise to carry out its obligations hereunder and thereunder.  The execution and delivery of each of the 

Transaction Documents by the Company and the consummation by it of the transactions contemplated hereby 

and thereby have been duly authorized by all necessary action on the part of the Company and no further action 

is required by the Company, the Board of Directors or the Company’s stockholders in connection therewith 

other than in connection with the Required Approvals.  Each Transaction Document to which it is a party has 

been (or upon delivery will have been) duly executed by the Company and, when delivered in accordance with 

the terms hereof and thereof, will constitute the valid and binding obligation of the Company enforceable 

against the Company in accordance with its terms, except: (i) as limited by general equitable principles and 

applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting 

enforcement of creditors’ rights generally, (ii) as limited by laws relating to the availability of specific 

performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution 

provisions may be limited by applicable law. 

  

(d)           No Conflicts.  The execution, delivery and performance by the Company of the Transaction 

Documents, the issuance and sale of the Securities and the consummation by it of the transactions contemplated 

hereby and thereby to which it is a party do not and will not: (i) conflict with or violate any provision of the 

Company’s or any Subsidiary’s certificate or articles of incorporation, bylaws or other organizational or charter 

documents, (ii) conflict with, or constitute a default (or an event that with notice or lapse of time or both would 

become a default) under, result in the creation of any Lien upon any of the properties or assets of the Company 

or any Subsidiary, or give to others any rights of termination, amendment, acceleration or cancellation (with or 

without notice, lapse of time or both) of, any agreement, credit facility, debt or other instrument (evidencing a 

Company or Subsidiary debt or otherwise) or other understanding to which the Company or any Subsidiary is a 

party or by which any property or asset of the Company or any Subsidiary is bound or affected, or (iii) subject to 

the Required Approvals, conflict with or result in a violation of any law, rule, regulation, order, judgment, 

injunction, decree or other restriction of any court or governmental authority to which the Company or a 

Subsidiary is subject (including federal and state securities laws and regulations), or by which any property or 

asset of the Company or a Subsidiary is bound or affected; except in the case of each of clauses (ii) and (iii), 

such as could not have or reasonably be expected to result in a Material Adverse Effect. 
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(e)           Filings, Consents and Approvals.  The Company is not required to obtain any consent, 

waiver, authorization or order of, give any notice to, or make any filing or registration with, any court or other 

federal, state, local or other governmental authority or other Person in connection with the execution, delivery 

and performance by the Company of the Transaction Documents, other than: (i) the filings required pursuant to 

Section 4.4 of this Agreement, (ii) the filing of the Registration Statement with the Commission pursuant to the 

Registration Rights  Agreement, (iii) the notice and/or application(s) to each applicable Trading Market for the 

issuance and sale of the Securities and the listing of the Securities for trading thereon in the time and manner 

required thereby and (iv) the filing of Form D with the Commission and such filings as are required to be made 

under applicable state securities laws (collectively, the “Required Approvals”). 

  

(f)           Issuance of the Securities.  The Securities are duly authorized and, when issued and paid for 

in accordance with the applicable Transaction Documents, will be duly and validly issued, fully paid and 

nonassessable, free and clear of all Liens imposed by the Company other than restrictions on transfer provided 

for in the Transaction Documents.  The Warrant Shares, when issued in accordance with the terms of the 

Transaction Documents, will be validly issued, fully paid and nonassessable, free and clear of all Liens imposed 

by the Company other than restrictions on transfer provided for in the Transaction Documents.  The Company 

has reserved from its duly authorized capital stock the maximum number of shares of Common Stock issuable 

pursuant to this Agreement and the Warrants. 

  

(g)           Capitalization.  The capitalization of the Company is as set forth on Schedule 3.1(g). The 

Company has not issued any capital stock since its most recently filed periodic report under the Exchange Act, 

other than pursuant to the exercise of employee stock options under the Company’s stock option plans, the 

issuance of shares of Common Stock to employees pursuant to the Company’s employee stock purchase plans 

and pursuant to the conversion and/or exercise of Common Stock Equivalents outstanding as of the date of the 

most recently filed periodic report under the Exchange Act.  No Person has any right of first refusal, preemptive 

right, right of participation, or any similar right to purchase the Securities in connection with the transactions 

contemplated by the Transaction Documents.  Except as a result of the purchase and sale of the Securities or as 

disclosed in the SEC Reports, there are no outstanding options, warrants, scrip rights to subscribe to, calls or 

commitments of any character whatsoever relating to, or securities, rights or obligations convertible into or 

exercisable or exchangeable for, or giving any Person any right to subscribe for or acquire any shares of 

Common Stock, or contracts, commitments, understandings or arrangements by which the Company or any 

Subsidiary is or may become bound to issue additional shares of Common Stock or Common Stock 

Equivalents.  Except as set forth on Schedule 3.1(g), the issuance and sale of the Securities will not obligate the 

Company to issue shares of Common Stock or other securities to any Person (other than the Purchasers and the 

placement agent) and will not result in a right of any holder of Company securities to adjust the exercise, 

conversion, exchange or reset price under any of such securities. All of the outstanding shares of capital stock of 

the Company are validly issued, fully paid and nonassessable, have been issued in compliance with all federal 

and state securities laws, and none of such outstanding shares was issued in violation of any preemptive rights or 

similar rights to subscribe for or purchase securities.  No further approval or authorization of any stockholder, 

the Board of Directors or others is required for the issuance and sale of the Securities.  Except as set forth in the 

SEC Reports, there are no stockholders agreements, voting agreements or other similar agreements with respect 

to the Company’s capital stock to which the Company is a party or, to the knowledge of the Company, between 

or among any of the Company’s stockholders. 
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(h)          SEC Reports; Financial Statements.  The Company has filed all reports, schedules, forms, 

statements and other documents required to be filed by the Company under the Securities Act and the Exchange 

Act, including pursuant to Section 13(a) or 15(d) thereof, for the two years preceding the date hereof (or such 

shorter period as the Company was required by law or regulation to file such material) (the foregoing materials, 

including the exhibits thereto and documents incorporated by reference therein, being collectively referred to 

herein as the “SEC Reports”).  As of their respective dates, the SEC Reports complied in all material respects 

with the requirements of the Securities Act and the Exchange Act, as applicable, and none of the SEC Reports, 

when filed (or as amended prior to the date hereof), contained any untrue statement of a material fact or omitted 

to state a material fact required to be stated therein or necessary in order to make the statements therein, in the 

light of the circumstances under which they were made, not misleading.  The financial statements of the 

Company included in the SEC Reports comply in all material respects with applicable accounting requirements 

and the rules and regulations of the Commission with respect thereto as in effect at the time of filing.  Such 

financial statements have been prepared in accordance with United States generally accepted accounting 



principles applied on a consistent basis during the periods involved (“GAAP”), except as may be otherwise 

specified in such financial statements or the notes thereto and except that unaudited financial statements may not 

contain all footnotes required by GAAP, and fairly present in all material respects the financial position of the 

Company and its consolidated Subsidiaries as of and for the dates thereof and the results of operations and cash 

flows for the periods then ended, subject, in the case of unaudited statements, to normal, immaterial, year-end 

audit adjustments. 

  

(i)          Material Changes; Undisclosed Events, Liabilities or Developments.  Since the date of the 

latest audited financial statements included within the SEC Reports, except as specifically disclosed in a 

subsequent SEC Report filed prior to the date hereof and except for economic conditions in the markets for the 

products of the Company and its Subsidiaries which conditions have not disproportionably impacted the 

Company and the Subsidiaries, taken as a whole, (i) there has been no event, occurrence or development that has 

had or that could reasonably be expected to result in a Material Adverse Effect, (ii) the Company has not 

incurred any liabilities (contingent or otherwise) other than (A) trade payables and accrued expenses incurred in 

the ordinary course of business consistent with past practice and (B) liabilities not required to be reflected in the 

Company’s financial statements pursuant to GAAP or disclosed in filings made with the Commission, (iii) the 

Company has not altered its method of accounting, (iv) the Company has not declared or made any dividend or 

distribution of cash or other property to its stockholders or purchased, redeemed or made any agreements to 

purchase or redeem any shares of its capital stock and (v) the Company has not issued any equity securities to 

any officer, director or Affiliate, except pursuant to existing Company stock option plans.  The Company does 

not have pending before the Commission any request for confidential treatment of information. No event, 

liability, fact, circumstance, occurrence or development has occurred or exists, or is reasonably expected to 

occur or exist, with respect to the Company or its Subsidiaries or their respective business, properties, 

operations, assets or condition (financial or otherwise) which has had or could reasonably be expected to result 

in a Material Adverse Effect that has not been publicly disclosed at least 1 Trading Day prior to the date that this 

representation is made. 
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(j)           Litigation.  There is no action, suit, inquiry, notice of violation, proceeding or investigation 

pending or, to the knowledge of the Company, threatened against or affecting the Company, any Subsidiary or 

any of their respective properties before or by any court, arbitrator, governmental or administrative agency or 

regulatory authority (federal, state, county, local or foreign) (collectively, an “Action”) which (i) adversely 

affects or challenges the legality, validity or enforceability of any of the Transaction Documents or the 

Securities or (ii) could, if there were an unfavorable decision, have or reasonably be expected to result in a 

Material Adverse Effect.  Neither the Company nor any Subsidiary, nor any director or officer thereof, is or has 

been the subject of any Action involving a claim of violation of or liability under federal or state securities laws 

or a claim of breach of fiduciary duty.  There has not been, and to the knowledge of the Company, there is not 

pending or contemplated, any investigation by the Commission involving the Company or any current or former 

director or officer of the Company.  The Commission has not issued any stop order or other order suspending 

the effectiveness of any registration statement filed by the Company or any Subsidiary under the Exchange Act 

or the Securities Act. 

  

(k)           Labor Relations.  No material labor dispute exists or, to the knowledge of the Company, is 

imminent with respect to any of the employees of the Company, which could reasonably be expected to result in 

a Material Adverse Effect.  None of the Company’s or its Subsidiaries’ employees is a member of a union that 

relates to such employee’s relationship with the Company or such Subsidiary, and neither the Company nor any 

of its Subsidiaries is a party to a collective bargaining agreement, and the Company and its Subsidiaries believe 

that their relationships with their employees are good.  No executive officer, to the knowledge of the Company, 

is, or is now expected to be, in violation of any material term of any employment contract, confidentiality, 

disclosure or proprietary information agreement or non-competition agreement, or any other contract or 

agreement or any restrictive covenant in favor of any third party, and the continued employment of each such 

executive officer does not subject the Company or any of its Subsidiaries to any liability with respect to any of 

the foregoing matters.  The Company and its Subsidiaries are in compliance with all U.S. federal, state, local 

and foreign laws and regulations relating to employment and employment practices, terms and conditions of 

employment and wages and hours, except where the failure to be in compliance could not, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect. 
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(l)           Compliance.  Neither the Company nor any Subsidiary: (i) is in default under or in violation 

of (and no event has occurred that has not been waived that, with notice or lapse of time or both, would result in 

a default by the Company or any Subsidiary under), nor has the Company or any Subsidiary received notice of a 

claim that it is in default under or that it is in violation of, any indenture, loan or credit agreement or any other 

agreement or instrument to which it is a party or by which it or any of its properties is bound (whether or not 

such default or violation has been waived), (ii) is in violation of any judgment, decree, or order of any court, 

arbitrator or governmental body or (iii) is or has been in violation of any statute, rule, ordinance or regulation of 

any governmental authority, including without limitation all foreign, federal, state and local laws applicable to 

its business and all such laws that affect the environment, except in each case as could not have or reasonably be 

expected to result in a Material Adverse Effect. 

  

(m)           Regulatory Permits.  The Company and the Subsidiaries possess all certificates, 

authorizations and permits issued by the appropriate federal, state, local or foreign regulatory authorities 

necessary to conduct their respective businesses as described in the SEC Reports, except where the failure to 

possess such permits could not reasonably be expected to result in a Material Adverse Effect (“Material 

Permits”), and neither the Company nor any Subsidiary has received any notice of proceedings relating to the 

revocation or modification of any Material Permit. 

  

(n)           Title to Assets.  The Company and the Subsidiaries have good and marketable title in fee 

simple to all real property owned by them and good and marketable title in all personal property owned by them 

that is material to the business of the Company and the Subsidiaries, in each case free and clear of all Liens, 

except for Liens as do not materially affect the value of such property and do not materially interfere with the 

use made and proposed to be made of such property by the Company and the Subsidiaries and Liens for the 

payment of federal, state or other taxes, the payment of which is neither delinquent nor subject to 

penalties.  Any real property and facilities held under lease by the Company and the Subsidiaries are held by 

them under valid, subsisting and enforceable leases with which the Company and the Subsidiaries are in 

compliance. 

  

(o)           Patents and Trademarks.  The Company and the Subsidiaries have, or have rights to use, all 

patents, patent applications, trademarks, trademark applications, service marks, trade names, trade secrets, 

inventions, copyrights, licenses and other intellectual property rights and similar rights as described in the SEC 

Reports as necessary or material for use in connection with their respective businesses and which the failure to 

so have could have a Material Adverse Effect (collectively, the “Intellectual Property Rights”).  Neither the 

Company nor any Subsidiary has received a notice (written or otherwise) that any of the Intellectual Property 

Rights used by the Company or any Subsidiary violates or infringes upon the rights of any Person.  To the 

knowledge of the Company, all such Intellectual Property Rights are enforceable and there is no existing 

infringement by another Person of any of the Intellectual Property Rights.  The Company and its Subsidiaries 

have taken reasonable security measures to protect the secrecy, confidentiality and value of all of their 

intellectual properties, except where failure to do so could not, individually or in the aggregate, reasonably be 

expected to have a Material Adverse Effect. 
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(p)           Insurance.  The Company and the Subsidiaries are insured by insurers of recognized financial 

responsibility against such losses and risks and in such amounts as are prudent and customary in the businesses 

in which the Company and the Subsidiaries are engaged in the geographical areas in which those businesses are 

conducted, including, but not limited to, directors and officers insurance.  Neither the Company nor any 

Subsidiary has any reason to believe that it will not be able to renew its existing insurance coverage as and when 

such coverage expires or to obtain similar coverage from similar insurers as may be necessary to continue its 

business without a significant increase in cost. 

  

(q)           Transactions With Affiliates and Employees.  Except as set forth in the SEC Reports, none of 

the officers or directors of the Company and, to the knowledge of the Company, none of the employees of the 

Company is presently a party to any transaction with the Company or any Subsidiary (other than for services as 

employees, officers and directors), including any contract, agreement or other arrangement providing for the 

furnishing of services to or by, providing for rental of real or personal property to or from, or otherwise 

requiring payments to or from any officer, director or such employee or, to the knowledge of the Company, any 



entity in which any officer, director, or any such employee has a substantial interest or is an officer, director, 

trustee or partner, in each case in excess of $120,000 other than for: (i) payment of salary or consulting fees for 

services rendered, (ii) reimbursement for expenses incurred on behalf of the Company and (iii) other employee 

benefits, including stock option agreements under any stock option plan of the Company. 

  

(r)           Sarbanes-Oxley; Internal Accounting Controls.  The Company is in material compliance with 

all provisions of the Sarbanes-Oxley Act of 2002 which are applicable to it as of the Closing Date.  The 

Company and the Subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable 

assurance that: (i) transactions are executed in accordance with management’s general or specific authorizations, 

(ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with 

GAAP and to maintain asset accountability, (iii) access to assets is permitted only in accordance with 

management’s general or specific authorization, and (iv) the recorded accountability for assets is compared with 

the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. The 

Company has established disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 

15d-15(e)) for the Company and designed such disclosure controls and procedures to ensure that information 

required to be disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, 

processed, summarized and reported, within the time periods specified in the Commission’s rules and 

forms.  The Company’s certifying officers have evaluated the effectiveness of the Company’s disclosure 

controls and procedures as of the end of the period covered by the Company’s most recently filed periodic 

report under the Exchange Act (such date, the “Evaluation Date”).  The Company presented in its most recently 

filed periodic report under the Exchange Act the conclusions of the certifying officers about the effectiveness of 

the disclosure controls and procedures based on their evaluations as of the Evaluation Date.  Since the 

Evaluation Date, there have been no changes in the Company’s internal control over financial reporting (as such 

term is defined in the Exchange Act) that has materially affected, or is reasonably likely to materially affect, the 

Company’s internal control over financial reporting. 
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(s)           Certain Fees.  Except for the placement agent fees payable to Rodman & Renshaw LLP in 

connection with the transactions contemplated by the Transaction Documents, no brokerage or finder’s fees or 

commissions are or will be payable by the Company to any broker, financial advisor or consultant, finder, 

placement agent, investment banker, bank or other Person with respect to the transactions contemplated by the 

Transaction Documents.  The Purchasers shall have no obligation with respect to any fees or with respect to any 

claims made by or on behalf of other Persons for fees of a type contemplated in this Section that may be due in 

connection with the transactions contemplated by the Transaction Documents. 

  

(t)           Private Placement. Assuming the accuracy of the Purchasers’ representations and warranties 

set forth in Section 3.2, no registration under the Securities Act is required for the offer and sale of the Securities 

by the Company to the Purchasers as contemplated hereby. The issuance and sale of the Securities hereunder 

does not contravene the rules and regulations of the Trading Market. 

  

(u)           Investment Company. The Company is not, and is not an Affiliate of, and immediately after 

receipt of payment for the Securities, will not be or be an Affiliate of, an “investment company” within the 

meaning of the Investment Company Act of 1940, as amended.  The Company shall conduct its business in a 

manner so that it will not become an “investment company” subject to registration under the Investment 

Company Act of 1940, as amended. 

  

(v)           Registration Rights.  Other than each of the Purchasers or as disclosed in the SEC Reports, no 

Person has any right to cause the Company to effect the registration under the Securities Act of any securities of 

the Company. 

  

(w)           Listing and Maintenance Requirements.  The Common Stock is registered pursuant to 

Section 12(b) or 12(g) of the Exchange Act, and the Company has taken no action designed to, or which to its 

knowledge is likely to have the effect of, terminating the registration of the Common Stock under the Exchange 

Act nor has the Company received any notification that the Commission is contemplating terminating such 

registration. 
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(x)           Application of Takeover Protections.  The Company and the Board of Directors have taken 

all necessary action, if any, in order to render inapplicable any control share acquisition, business combination, 

poison pill (including any distribution under a rights agreement) or other similar anti-takeover provision under 

the Company’s certificate of incorporation (or similar charter documents) or the laws of its state of 

incorporation that is or could become applicable to the Purchasers as a result of the Purchasers and the Company 

fulfilling their obligations or exercising their rights under the Transaction Documents, including without 

limitation as a result of the Company’s issuance of the Securities and the Purchasers’ ownership of the 

Securities. 

  

(y)           Disclosure.  Except with respect to the material terms and conditions of the transactions 

contemplated by the Transaction Documents, the Company confirms that neither it nor any other Person acting 

on its behalf has provided any of the Purchasers or their agents or counsel with any information that it believes 

constitutes or might constitute material, non-public information.   The Company understands and confirms that 

the Purchasers will rely on the foregoing representation in effecting transactions in securities of the 

Company.  The Company acknowledges and agrees that no Purchaser makes or has made any representations or 

warranties with respect to the transactions contemplated hereby other than those specifically set forth in Section 

3.2 hereof. 

  

(z)           No Integrated Offering. Assuming the accuracy of the Purchasers’ representations and 

warranties set forth in Section 3.2, neither the Company, nor any of its Affiliates, nor any Person acting on its or 

their behalf has, directly or indirectly, made any offers or sales of any security or solicited any offers to buy any 

security, under circumstances that would cause this offering of the Securities to be integrated with prior 

offerings by the Company for purposes of (i) the Securities Act which would require the registration of any such 

securities under the Securities Act, or (ii) any applicable shareholder approval provisions of any Trading Market 

on which any of the securities of the Company are listed or designated. 

  

(aa)           Solvency.  Based on the consolidated financial condition of the Company as of the Closing 

Date, after giving effect to the receipt by the Company of the proceeds from the sale of the Securities hereunder: 

(i) the fair saleable value of the Company’s assets exceeds the amount that will be required to be paid on or in 

respect of the Company’s existing debts and other liabilities (including known contingent liabilities) as they 

mature, (ii) the Company’s assets do not constitute unreasonably small capital to carry on its business as now 

conducted and as proposed to be conducted including its capital needs taking into account the particular capital 

requirements of the business conducted by the Company, and projected capital requirements and capital 

availability thereof, and (iii) the current cash flow of the Company, together with the proceeds the Company 

would receive, were it to liquidate all of its assets, after taking into account all anticipated uses of the cash, 

would be sufficient to pay all amounts on or in respect of its liabilities when such amounts are required to be 

paid.  The Company does not intend to incur debts beyond its ability to pay such debts as they mature (taking 

into account the timing and amounts of cash to be payable on or in respect of its debt).  The Company has no 

knowledge of any facts or circumstances which lead it to believe that it will file for reorganization or liquidation 

under the bankruptcy or reorganization laws of any jurisdiction within one year from the Closing Date. 
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(bb)           Tax Status.  Except for matters that would not, individually or in the aggregate, have or 

reasonably be expected to result in a Material Adverse Effect, the Company and each Subsidiary has filed all 

necessary federal, state and foreign income and franchise tax returns and has paid or accrued all taxes shown as 

due thereon, and the Company has no knowledge of a tax deficiency which has been asserted or threatened 

against the Company or any Subsidiary. 

  

(cc)           No General Solicitation.  Neither the Company nor any person acting on behalf of the 

Company has offered or sold any of the Securities by any form of general solicitation or general 

advertising.  The Company has offered the Securities for sale only to the Purchasers and certain other 

“accredited investors” within the meaning of Rule 501 under the Securities Act. 

  

(dd)           Foreign Corrupt Practices.  Neither the Company, nor to the knowledge of the Company, 

any agent or other person acting on behalf of the Company, has: (i) directly or indirectly, used any funds for 

unlawful contributions, gifts, entertainment or other unlawful expenses related to foreign or domestic political 

activity, (ii) made any unlawful payment to foreign or domestic government officials or employees or to any 



foreign or domestic political parties or campaigns from corporate funds, (iii) failed to disclose fully any 

contribution made by the Company (or made by any person acting on its behalf of which the Company is aware) 

which is in violation of law or (iv) violated in any material respect any provision of the Foreign Corrupt 

Practices Act of 1977, as amended. 

  

(ee)           Accountants.  The Company’s accounting firm is set forth in the SEC Reports.  To the 

knowledge and belief of the Company, such accounting firm: (i) is a registered public accounting firm as 

required by the Exchange Act and (ii) shall express its opinion with respect to the financial statements to be 

included in the Company’s Annual Report for the year ending December 31, 2009. 

  

(ff)           Acknowledgment Regarding Purchasers’ Purchase of Securities.  The Company 

acknowledges and agrees that each of the Purchasers is acting solely in the capacity of an arm’s length 

purchaser with respect to the Transaction Documents and the transactions contemplated thereby. The Company 

further acknowledges that no Purchaser is acting as a financial advisor or fiduciary of the Company (or in any 

similar capacity) with respect to the Transaction Documents and the transactions contemplated thereby and any 

advice given by any Purchaser or any of their respective representatives or agents in connection with the 

Transaction Documents and the transactions contemplated thereby is merely incidental to the Purchasers’ 

purchase of the Securities.  The Company further represents to each Purchaser that the Company’s decision to 

enter into this Agreement and the other Transaction Documents has been based solely on the independent 

evaluation of the transactions contemplated hereby by the Company and its representatives. 

  

16 

 
  

(gg)           Acknowledgment Regarding Purchaser’s Trading Activity. Anything in this Agreement or 

elsewhere herein to the contrary notwithstanding (except for Sections 3.2(f) and the first sentence of 4.15 

hereof), it is understood and acknowledged by the Company that: (i) none of the Purchasers have been asked by 

the Company to agree, nor has any Purchaser agreed, to desist from purchasing or selling, long and/or short, 

securities of the Company, or “derivative” securities based on securities issued by the Company or to hold the 

Securities for any specified term, (ii) past or future open market or other transactions by any Purchaser, 

specifically including, without limitation, Short Sales or “derivative” transactions, before or after the closing of 

this or future private placement transactions, may negatively impact the market price of the Company’s 

publicly-traded securities, (iii) any Purchaser, and counter-parties in “derivative” transactions to which any such 

Purchaser is a party, directly or indirectly, may presently have a “short” position in the Common Stock and (iv) 

each Purchaser shall not be deemed to have any affiliation with or control over any arm’s length counter-party 

in any “derivative” transaction.  The Company further understands and acknowledges that (y) one or more 

Purchasers may engage in hedging activities at various times during the period that the Securities are 

outstanding, including, without limitation, during the periods that the value of the Warrant Shares deliverable 

with respect to Securities are being determined, and (z) such hedging activities (if any) could reduce the value of 

the existing stockholders' equity interests in the Company at and after the time that the hedging activities are 

being conducted.  The Company acknowledges that such aforementioned hedging activities do not constitute a 

breach of any of the Transaction Documents. 

  

(hh)           Regulation M Compliance.  The Company has not, and to its knowledge no one acting on its 

behalf has, (i) taken, directly or indirectly, any action designed to cause or to result in the stabilization or 

manipulation of the price of any security of the Company to facilitate the sale or resale of any of the Securities, 

(ii) except for the Company’s stock repurchase program conducted in compliance with Rule 10b-18 under the 

Exchange Act, sold, bid for, purchased, or, paid any compensation for soliciting purchases of, any of the 

Securities, or (iii) paid or agreed to pay to any Person any compensation for soliciting another to purchase any 

other securities of the Company, other than, in the case of clauses (ii) and (iii), compensation paid to the 

Company’s placement agent and other agents in connection with the placement of the Securities. 

  

3.2           Representations and Warranties of the Purchasers.  Each Purchaser, for itself and for no other 

Purchaser, hereby represents and warrants as of the date hereof and as of the Closing Date to the Company as 

follows (unless as of a specific date therein): 

  

(a)           Organization; Authority.  Such Purchaser is either an individual or an entity duly organized, 

validly existing and in good standing under the laws of the jurisdiction of its organization with full right, 

corporate or partnership power and authority to enter into and to consummate the transactions contemplated by 

the Transaction Documents and otherwise to carry out its obligations hereunder and thereunder. The execution 



and delivery of the Transaction Documents and performance by such Purchaser of the transactions contemplated 

by the Transaction Documents have been duly authorized by all necessary corporate, partnership, limited 

liability company or similar action, as applicable, on the part of such Purchaser.  Each Transaction Document to 

which it is a party has been duly executed by such Purchaser, and when delivered by such Purchaser in 

accordance with the terms hereof, will constitute the valid and legally binding obligation of such Purchaser, 

enforceable against it in accordance with its terms, except: (i) as limited by general equitable principles and 

applicable bankruptcy, insolvency, reorganization, moratorium and other laws of general application affecting 

enforcement of creditors’ rights generally, (ii) as limited by laws relating to the availability of specific 

performance, injunctive relief or other equitable remedies and (iii) insofar as indemnification and contribution 

provisions may be limited by applicable law. 
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(b)           Own Account.  Such Purchaser understands that the Securities are “restricted securities” and 

have not been registered under the Securities Act or any applicable state securities law and is acquiring the 

Securities as principal for its own account and not with a view to or for distributing or reselling such Securities 

or any part thereof in violation of the Securities Act or any applicable state securities law, has no present 

intention of distributing any of such Securities in violation of the Securities Act or any applicable state securities 

law and has no direct or indirect arrangement or understandings with any other persons to distribute or regarding 

the distribution of such Securities in violation of the Securities Act or any applicable state securities law (this 

representation and warranty not limiting such Purchaser’s right to sell the Securities pursuant to the Registration 

Statement or otherwise in compliance with applicable federal and state securities laws).  Such Purchaser is 

acquiring the Securities hereunder in the ordinary course of its business. 

  

(c)           Purchaser Status.  At the time such Purchaser was offered the Securities, it was, and as of the 

date hereof it is, and on each date on which it exercises any Warrants, it will be either: (i) an “accredited 

investor” as defined in Rule 501(a)(1), (a)(2), (a)(3), (a)(7) or (a)(8) under the Securities Act or (ii) a “qualified 

institutional buyer” as defined in Rule 144A(a) under the Securities Act.  Such Purchaser is not required to be 

registered as a broker-dealer under Section 15 of the Exchange Act. 

  

(d)           Experience of Such Purchaser.  Such Purchaser, either alone or together with its 

representatives, has such knowledge, sophistication and experience in business and financial matters so as to be 

capable of evaluating the merits and risks of the prospective investment in the Securities, and has so evaluated 

the merits and risks of such investment.  Such Purchaser is able to bear the economic risk of an investment in 

the Securities and, at the present time, is able to afford a complete loss of such investment. 

  

(e)           Access to Information.  Such Purchaser acknowledges that Purchaser has had access to and 

has reviewed all information, documents and records included in the SEC Reports that Purchaser has deemed 

necessary in order to make an informed investment decision with respect to an investment in the Securities. 

Purchaser has had the opportunity to ask representatives of the Company certain questions and request certain 

additional information regarding the terms and conditions of such investment and the finances, operations, 

business and prospects of the Company and has had any and all such questions and requests answered to 

Purchaser’s satisfaction; and that Purchaser’s understands the risk and other considerations relating to such 

investment. 
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(f)           General Solicitation.  Such Purchaser is not purchasing the Securities as a result of any 

advertisement, article, notice or other communication regarding the Securities published in any newspaper, 

magazine or similar media or broadcast over television or radio or presented at any seminar or any other general 

solicitation or general advertisement. 

  

(g)           Certain Transactions and Confidentiality.  Other than consummating the transactions 

contemplated hereunder, such Purchaser has not directly or indirectly, nor has any Person acting on behalf of or 

pursuant to any understanding with such Purchaser, executed any purchases or sales, including Short Sales, of 

the securities of the Company during the period commencing as of the time that such Purchaser first received a 

term sheet (written or oral) as of the Company or any other Person representing the Company setting forth the 

material terms of the transactions contemplated hereunder and ending immediately prior to the execution 



hereof.  Notwithstanding the foregoing, in the case of a Purchaser that is a multi-managed investment vehicle 

whereby separate portfolio managers manage separate portions of such Purchaser’s assets and the portfolio 

managers have no direct knowledge of the investment decisions made by the portfolio managers managing other 

portions of such Purchaser’s assets, the representation set forth above shall only apply with respect to the 

portion of assets managed by the portfolio manager that made the investment decision to purchase the Securities 

covered by this Agreement.  Other than to other Persons party to this Agreement, such Purchaser has maintained 

the confidentiality of all disclosures made to it in connection with this transaction (including the existence and 

terms of this transaction). Notwithstanding the foregoing, for avoidance of doubt, nothing contained herein shall 

constitute a representation or warranty, or preclude any actions, with respect to the identification of the 

availability of, or securing of, available shares to borrow in order to effect Short Sales or similar transactions in 

the future. 

  

(h)           Due Diligence. Purchaser acknowledges that it has sole responsibility for its own due 

diligence investigation and its own investment decision.  Purchaser understands that nothing in this Agreement 

or any other materials presented to such Purchaser in connection with the purchase and sale of the Securities 

constitutes legal, tax or investment advice.  Such Purchaser has consulted such legal, tax and investment 

advisors as it, in its sole discretion, has deemed necessary or appropriate in connection with its purchase of 

Securities. 

  

(i)           Placement Agent Fees. Purchaser acknowledges that the Company has agreed to (i) pay 

Rodman & Renshaw LLP a fee in the amount of ____ percent (_%) of the gross proceeds received by the 

Company from the sale of the Securities and warrants to purchase Shares in an amount equal to ___ (__%) 

percent of the warrants issued to the Purchasers, and (ii) reimburse Rodman & Renshaw LLP for certain 

expenses incurred by it in acting as the Company's placement agent. 

  

The Company acknowledges and agrees that the representations contained in Section 3.2 shall not modify, 

amend or affect such Purchaser’s right to rely on the Company’s representations and warranties contained in this 

Agreement or any representations and warranties contained in any other Transaction Document or any other 

document or instrument executed and/or delivered in connection with this Agreement or the consummation of 

the transaction contemplated hereby. 
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ARTICLE IV. 

OTHER AGREEMENTS OF THE PARTIES 
  

4.1           Transfer Restrictions. 

  

(a)           The Securities may only be disposed of in compliance with state and federal securities 

laws.  In connection with any transfer of Securities other than pursuant to an effective registration statement or 

Rule 144, to the Company or to an Affiliate of a Purchaser or in connection with a pledge as contemplated in 

Section 4.1(b), the Company may require the transferor thereof to provide to the Company an opinion of counsel 

selected by the transferor and reasonably acceptable to the Company, the form and substance of which opinion 

shall be reasonably satisfactory to the Company, to the effect that such transfer does not require registration of 

such transferred Securities under the Securities Act.  As a condition of transfer, any such transferee shall agree 

in writing to be bound by the terms of this Agreement and the Registration Rights Agreement and shall have the 

rights and obligations of a Purchaser under this Agreement and the Registration Rights Agreement. 

  

(b)           The Purchasers agree to the imprinting, so long as is required by this Section 4.1, of a legend 

on any of the Securities in the following form: 

  

THIS SECURITY HAS NOT BEEN  REGISTERED WITH THE SECURITIES AND EXCHANGE 

COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN 

EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE 

“SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT 

TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO 

AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE 

REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH 

APPLICABLE STATE SECURITIES LAWS AS EVIDENCED BY A LEGAL OPINION OF COUNSEL TO 



THE TRANSFEROR TO SUCH EFFECT, THE SUBSTANCE OF WHICH SHALL BE REASONABLY 

ACCEPTABLE TO THE COMPANY.  THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A 

BONA FIDE MARGIN ACCOUNT WITH A REGISTERED BROKER-DEALER OR OTHER LOAN WITH 

A FINANCIAL INSTITUTION THAT IS AN “ACCREDITED INVESTOR” AS DEFINED IN RULE 501(a) 

UNDER THE SECURITIES ACT OR OTHER LOAN SECURED BY SUCH SECURITIES. 

  

The Company acknowledges and agrees that a Purchaser may from time to time pledge pursuant to a 

bona fide margin agreement with a registered broker-dealer or grant a security interest in some or all of the 

Securities to a financial institution that is an “accredited investor” as defined in Rule 501(a) under the Securities 

Act and who agrees to be bound by the provisions of this Agreement and the Registration Rights Agreement 

and, if required under the terms of such arrangement, such Purchaser may transfer pledged or secured Securities 

to the pledgees or secured parties.  Such a pledge or transfer would not be subject to approval of the Company 

and no legal opinion of legal counsel of the pledgee, secured party or pledgor shall be required in connection 

therewith.  Further, no notice shall be required of such pledge.  At the appropriate Purchaser’s expense, the 

Company will execute and deliver such reasonable documentation as a pledgee or secured party of Securities 

may reasonably request in connection with a pledge or transfer of the Securities, including, if the Securities are 

subject to registration pursuant to the Registration Rights Agreement, the preparation and filing of any required 

prospectus supplement under Rule 424(b)(3) under the Securities Act or other applicable provision of the 

Securities Act to appropriately amend the list of Selling Stockholders (as defined in the Registration Rights 

Agreement) thereunder. 
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(c)           Certificates evidencing the Shares and Warrant Shares shall not contain any legend (including 

the legend set forth in Section 4.1(b) hereof), (i) while a registration statement (including the Registration 

Statement) covering the resale of such security is effective under the Securities Act, (ii) following any sale of 

such Shares or Warrant Shares pursuant to Rule 144, (iii) if such Shares or Warrant Shares are eligible for sale 

under Rule 144, without the requirement for the Company to be in compliance with the current public 

information required under Rule 144 as to such Shares and Warrant Shares and without volume or manner-of-

sale restrictions, or (iv) if such legend is not required under applicable requirements of the Securities Act 

(including judicial interpretations and pronouncements issued by the staff of the Commission).  The Company 

shall cause its counsel to issue a legal opinion to the Transfer Agent promptly after the Effective Date if required 

by the Transfer Agent to effect the removal of the legend hereunder.  If all or any portion of a Warrant is 

exercised at a time when there is an effective registration statement to cover the resale of the Warrant Shares, or 

if such Shares or Warrant Shares may be sold under Rule 144 and the Company is then in compliance with the 

current public information required under Rule 144, or if the Shares or Warrant Shares may be sold under Rule 

144 without the requirement for the Company to be in compliance with the current public information required 

under Rule 144 as to such Shares or Warrant Shares or if such legend is not otherwise required under applicable 

requirements of the Securities Act (including judicial interpretations and pronouncements issued by the staff of 

the Commission) then such Warrant Shares shall be issued free of all legends. The Company agrees that 

following the Effective Date or at such time as such legend is no longer required under this Section 4.1(c), it 

will, no later than three Trading Days following the delivery by a Purchaser to the Company or the Transfer 

Agent of a certificate representing Shares or Warrant Shares, as the case may be, issued with a restrictive legend 

(such third Trading Day, the “Legend Removal Date”), deliver or cause to be delivered to such Purchaser a 

certificate representing such shares that is free from all restrictive and other legends.  The Company may not 

make any notation on its records or give instructions to the Transfer Agent that enlarge the restrictions on 

transfer set forth in this Section 4.  Certificates for Securities subject to legend removal hereunder shall be 

transmitted by the Transfer Agent to the Purchaser by crediting the account of the Purchaser’s prime broker with 

the Depository Trust Company System as directed by such Purchaser, if the Company is then a participant in 

such system. 
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(d)           In addition to such Purchaser’s other available remedies, the Company shall pay to a 

Purchaser, in cash, as partial liquidated damages and not as a penalty, for each $2,000 of Shares or Warrant 

Shares (based on the VWAP of the Common Stock on the date such Securities are submitted to the Transfer 

Agent) delivered for removal of the restrictive legend and subject to Section 4.1(c), $10 per Trading Day for 

each Trading Day after second Trading Day following the Legend Removal Date until such certificate is 



delivered without a legend. Nothing herein shall limit such Purchaser’s right to pursue actual damages for the 

Company’s failure to deliver certificates representing any Securities as required by the Transaction Documents, 

and such Purchaser shall have the right to pursue all remedies available to it at law or in equity including, 

without limitation, a decree of specific performance and/or injunctive relief. 

  

(e)           Each Purchaser, severally and not jointly with the other Purchasers, agrees with the Company 

that such Purchaser will sell any Securities pursuant to either the registration requirements of the Securities Act, 

including any applicable prospectus delivery requirements, or an exemption therefrom, and that if Securities are 

sold pursuant to a Registration Statement, they will be sold in compliance with the plan of distribution set forth 

therein, and acknowledges that the removal of the restrictive legend from certificates representing Securities as 

set forth in this Section 4.1 is predicated upon the Company’s reliance upon this understanding. 

  

4.2           Furnishing of Information; Public Information. 

  

(a)           If the Common Stock is not registered under Section 12(b) or 12(g) of the Exchange Act on 

the date hereof, the Company agrees to cause the Common Stock to be registered under Section 12(g) of the 

Exchange Act on or before the 60th calendar day following the date hereof. Until the earliest of the time that (i) 

no Purchaser owns Securities or (ii) the Warrants have expired, the Company covenants to maintain the 

registration of the Common Stock under Section 12(b) or 12(g) of the Exchange Act and to timely file (or obtain 

extensions in respect thereof and file within the applicable grace period) all reports required to be filed by the 

Company after the date hereof pursuant to the Exchange Act even if the Company is not then subject to the 

reporting requirements of the Exchange Act.  As long as any Purchaser owns Securities, if the Company is not 

required to file reports pursuant to the Exchange Act, it will prepare and furnish to the Purchasers and make 

publicly available in accordance with Rule 144(c) such information as is required for the Purchasers to sell the 

Securities, including without limitation, under Rule 144. The Company further covenants that it will take such 

further action as any holder of Securities may reasonably request, to the extent required from time to time to 

enable such Person to sell such Securities without registration under the Securities Act, including without 

limitation, within the requirements of the exemption provided by Rule 144. 
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(b)           At any time during the period commencing from the six (6) month anniversary of the date 

hereof and ending at such time that all of the Securities may be sold without the requirement for the Company to 

be in compliance with Rule 144(c)(1) and otherwise without restriction or limitation pursuant to Rule 144, if the 

Company shall fail for any reason to satisfy the current public information requirement under Rule 144(c) (a 

“Public Information Failure”) then, in addition to such Purchaser’s other available remedies, the Company shall 

pay to a Purchaser, in cash, as partial liquidated damages and not as a penalty, by reason of any such delay in or 

reduction of its ability to sell the Securities, an amount in cash equal to one percent (1.0%) of the aggregate 

Subscription Amount of such Purchaser’s Securities on the day of a Public Information Failure and on every 

thirtieth (30th) day (pro rated for periods totaling less than thirty days) thereafter until the earlier of (a) the date 

such Public Information Failure is cured and (b) such time that such public information is no longer required  for 

the Purchasers to transfer the Shares and Warrant Shares pursuant to Rule 144.  The payments to which a 

Purchaser shall be entitled pursuant to this Section 4.2(b) are referred to herein as “Public Information Failure 

Payments.”  Public Information Failure Payments shall be paid on the earlier of (i) the last day of the calendar 

month during which such Public Information Failure Payments are incurred and (ii) the third (3rd) Business Day 

after the event or failure giving rise to the Public Information Failure Payments is cured.  In the event the 

Company fails to make Public Information Failure Payments in a timely manner, such Public Information 

Failure Payments shall bear interest at the rate of 1.0% per month (prorated for partial months) until paid in full. 

Nothing herein shall limit such Purchaser’s right to pursue actual damages for the Public Information Failure, 

and such Purchaser shall have the right to pursue all remedies available to it at law or in equity including, 

without limitation, a decree of specific performance and/or injunctive relief.  Notwithstanding anything herein to 

the contrary, in no event shall a Purchaser be entitled to Public Information Failure Payments hereunder during 

periods that the Company is timely paying obligated to pay liquidated damages to such Purchaser pursuant to 

Section 2(b) of the Registration Rights Agreement or during periods that the Purchaser is permitted to sell its 

Registrable Securities (as defined in the Registration Rights Agreement) pursuant to the Registration Statement. 

  

4.3           Integration.  The Company shall not sell, offer for sale or solicit offers to buy or otherwise 

negotiate in respect of any security (as defined in Section 2 of the Securities Act) that would be integrated with 

the offer or sale of the Securities in a manner that would require the registration under the Securities Act of the 



sale of the Securities or that would be integrated with the offer or sale of the Securities for purposes of the rules 

and regulations of any Trading Market such that it would require shareholder approval prior to the closing of 

such other transaction unless shareholder approval is obtained before the closing of such subsequent transaction. 

  

4.4           Securities Laws Disclosure; Publicity.  The Company shall, by 8:30 a.m. (New York City 

time) on the Trading Day immediately following the date hereof, issue a press release disclosing the transactions 

contemplated hereby, and by the 4th Trading Day following the date hereof, issue a Current Report on Form 8-K 

and press release disclosing the material terms of the transactions contemplated hereby, and including the 

Transaction Documents as exhibits thereto.  From and after the issuance of such press release, the Company 

shall have publicly disclosed all material, non-public information delivered to any of the Purchasers by the 

Company or any of its subsidiaries, or any of their respective officers, directors, employees or agents in 

connection with the transactions contemplated by the Transaction Documents.  The Company and each 

Purchaser shall consult with each other in issuing any other press releases with respect to the transactions 

contemplated hereby, and neither the Company nor any Purchaser shall issue any such press release nor 

otherwise make any such public statement without the prior consent of the Company, with respect to any press 

release of any Purchaser, or without the prior consent of each Purchaser, with respect to any press release of the 

Company, which consent shall not unreasonably be withheld or delayed, except if such disclosure is required by 

law, in which case the disclosing party shall promptly provide the other party with prior notice of such public 

statement or communication.  Notwithstanding the foregoing, the Company shall not publicly disclose the name 

of any Purchaser, or include the name of any Purchaser in any filing with the Commission or any regulatory 

agency or Trading Market, without the prior written consent of such Purchaser, except: (a) as required by federal 

securities law in connection with (i) any registration statement contemplated by the Registration Rights 

Agreement and (ii) other filings with the Commission and (b) to the extent such disclosure is required by law or 

Trading Market regulations, in which case the Company shall provide the Purchasers with prior notice of such 

disclosure permitted under this clause (b). 
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4.5           Shareholder Rights Plan.  No claim will be made or enforced by the Company or, with the 

consent of the Company, any other Person, that any Purchaser is an “Acquiring Person” under any control share 

acquisition, business combination, poison pill (including any distribution under a rights agreement) or similar 

anti-takeover plan or arrangement in effect or hereafter adopted by the Company, or that any Purchaser could be 

deemed to trigger the provisions of any such plan or arrangement, by virtue of receiving Securities under the 

Transaction Documents or under any other agreement between the Company and the Purchasers. 

  

4.6           Non-Public Information.  Except with respect to the material terms and conditions of the 

transactions contemplated by the Transaction Documents, the Company covenants and agrees that neither it, nor 

any other Person acting on its behalf, will provide any Purchaser or its agents or counsel with any information 

that the Company believes constitutes material non-public information, unless prior thereto such Purchaser shall 

have executed a written agreement with the Company regarding the confidentiality and use of such 

information.  The Company understands and confirms that each Purchaser shall be relying on the foregoing 

covenant in effecting transactions in securities of the Company. 

  

4.7           Use of Proceeds.  The Company shall use the net proceeds from the sale of the Securities 

hereunder for working capital purposes. 

  

4.8           Indemnification of Purchasers.   Subject to the provisions of this Section 4.8, the Company 

will indemnify and hold each Purchaser and its directors, officers, shareholders, members, partners, employees 

and agents (and any other Persons with a functionally equivalent role of a Person holding such titles 

notwithstanding a lack of such title or any other title), each Person who controls such Purchaser (within the 

meaning of Section 15 of the Securities Act and Section 20 of the Exchange Act), and the directors, officers, 

shareholders, agents, members, partners or employees (and any other Persons with a functionally equivalent role 

of a Person holding such titles notwithstanding a lack of such title or any other title) of such controlling persons 

(each, a “Purchaser Party”) harmless from any and all losses, liabilities, obligations, claims, contingencies, 

damages, costs and expenses, including all judgments, amounts paid in settlements, court costs and reasonable 

attorneys’ fees and costs of investigation that any such Purchaser Party may suffer or incur as a result of or 

relating to (a) any breach of any of the representations, warranties, covenants or agreements made by the 

Company in this Agreement or in the other Transaction Documents or (b) any action instituted against a 

Purchaser in any capacity, or any of them or their respective Affiliates, by any stockholder of the Company who 



is not an Affiliate of such Purchaser, with respect to any of the transactions contemplated by the Transaction 

Documents (unless such action is based upon a breach of such Purchaser’s representations, warranties or 

covenants under the Transaction Documents or any agreements or understandings such Purchaser may have 

with any such stockholder or any violations by such Purchaser of state or federal securities laws or any conduct 

by such Purchaser which constitutes fraud, gross negligence, willful misconduct or malfeasance).  If any action 

shall be brought against any Purchaser Party in respect of which indemnity may be sought pursuant to this 

Agreement, such Purchaser Party shall promptly notify the Company in writing, and the Company shall have the 

right to assume the defense thereof with counsel of its own choosing reasonably acceptable to the Purchaser 

Party.  Any Purchaser Party shall have the right to employ separate counsel in any such action and participate in 

the defense thereof, but the fees and expenses of such counsel shall be at the expense of such Purchaser Party 

except to the extent that (i) the employment thereof has been specifically authorized by the Company in writing, 

(ii) the Company has failed after a reasonable period of time to assume such defense and to employ counsel or 

(iii) in such action there is, in the reasonable opinion of counsel, a material conflict on any material issue 

between the position of the Company and the position of such Purchaser Party, in which case the Company shall 

be responsible for the reasonable fees and expenses of no more than one such separate counsel.  The Company 

will not be liable to any Purchaser Party under this Agreement (y) for any settlement by a Purchaser Party 

effected without the Company’s prior written consent, which shall not be unreasonably withheld or delayed; or 

(z) to the extent, but only to the extent that a loss, claim, damage or liability is attributable to any Purchaser 

Party’s breach of any of the representations, warranties, covenants or agreements made by such Purchaser Party 

in this Agreement or in the other Transaction Documents. 
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4.9           Reservation of Common Stock. As of the date hereof, the Company has reserved and the 

Company shall continue to reserve and keep available at all times, free of preemptive rights, a sufficient number 

of shares of Common Stock for the purpose of enabling the Company to issue Shares pursuant to this 

Agreement and Warrant Shares pursuant to any exercise of the Warrants. 

  

4.10           Listing of Common Stock. On and after the date the Company obtains the requisite 

shareholder approval for its sale of common stock and warrants on December 31, 2008, the Company agrees to 

continue to use its best efforts to maintain the listing or quotation of the Common Stock on the Trading 

Market on which it is currently listed, and concurrently with the Closing, the Company shall apply to list or 

quote all of the Shares and Warrant Shares on such Trading Market and promptly secure the listing of all of the 

Shares and Warrant Shares on such Trading Market. The Company further agrees, if the Company applies to 

have the Common Stock traded on any other Trading Market, it will then include in such application all of the 

Shares and Warrant Shares, and will take such other action as is necessary to cause all of the Shares and Warrant 

Shares to be listed or quoted on such other Trading Market as promptly as possible.  The Company will then 

take all action reasonably necessary to continue the listing or quotation and trading of its Common Stock on a 

Trading Market and will comply in all respects with the Company’s reporting, filing and other obligations under 

the bylaws or rules of the Trading Market. 

  

4.11           [RESERVED] 

  

4.12           Subsequent Equity Sales. 
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(a)           From the date hereof until 15 days after the earlier of the Effective Date or the date that all of 

the Shares may be resold pursuant to Rule 144, neither the Company nor any Subsidiary shall issue, enter into 

any agreement to issue or announce the issuance or proposed issuance of any shares of Common Stock or 

Common Stock Equivalents. 

  

(b)           From the date hereof until such time as no Purchaser holds less than 20% of the Shares 

originally purchased hereunder, the Company shall be prohibited from effecting or entering into an agreement to 

effect any issuance by the Company or any of its Subsidiaries of Common Stock or Common Stock Equivalents 

for cash consideration (or a combination of units thereof) involving a Variable Rate Transaction.  “Variable Rate 

Transaction” means a transaction in which the Company (i) issues or sells any debt or equity securities that are 

convertible into, exchangeable or exercisable for, or include the right to receive, additional shares of Common 



Stock either (A) at a conversion price, exercise price or exchange rate or other price that is based upon, and/or 

varies with, the trading prices of or quotations for the shares of Common Stock at any time after the initial 

issuance of such debt or equity securities or (B) with a conversion, exercise or exchange price that is subject to 

being reset at some future date after the initial issuance of such debt or equity security or upon the occurrence of 

specified or contingent events directly or indirectly related to the business of the Company or the market for the 

Common Stock or (ii) enters into any agreement, including, but not limited to, an equity line of credit, whereby 

the Company may sell securities at a future determined price.  Any Purchaser shall be entitled to obtain 

injunctive relief against the Company to preclude any such issuance, which remedy shall be in addition to any 

right to collect damages. 

  

(c)           Notwithstanding the foregoing, this Section 4.12 shall not apply in respect of an Exempt 

Issuance, except that no Variable Rate Transaction shall be an Exempt Issuance. 

  

4.13           Equal Treatment of Purchasers.  No consideration (including any modification of any 

Transaction Document) shall be offered or paid to any Person to amend or consent to a waiver or modification 

of any provision of any of the Transaction Documents unless the same consideration is also offered to all of the 

parties to the Transaction Documents.  For clarification purposes, this provision constitutes a separate right 

granted to each Purchaser by the Company and negotiated separately by each Purchaser, and is intended for the 

Company to treat the Purchasers as a class and shall not in any way be construed as the Purchasers acting in 

concert or as a group with respect to the purchase, disposition or voting of Securities or otherwise. 
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4.14           Certain Transactions and Confidentiality. Each Purchaser, severally and not jointly with the 

other Purchasers, covenants that neither it, nor any Affiliate acting on its behalf or pursuant to any 

understanding with it will execute any purchases or sales, including Short Sales, of any of the Company’s 

securities during the period commencing with the execution of this Agreement and ending at such time that the 

transactions contemplated by this Agreement are first publicly announced pursuant to the initial press release as 

described in Section 4.4.  Each Purchaser, severally and not jointly with the other Purchasers, covenants that 

until such time as the transactions contemplated by this Agreement are publicly disclosed by the Company 

pursuant to the initial press release as described in Section 4.4, such Purchaser will maintain the confidentiality 

of the existence and terms of this transaction and the information included in the Transaction Documents and the 

Disclosure Schedules.  Notwithstanding the foregoing and notwithstanding anything contained in this 

Agreement to the contrary, the Company expressly acknowledges and agrees that (i) no Purchaser makes any 

representation, warranty or covenant hereby that it will not engage in effecting transactions in any securities of 

the Company after the time that the transactions contemplated by this Agreement are first publicly announced 

pursuant to the initial press release as described in Section 4.4, (ii) no Purchaser shall be restricted or prohibited 

from effecting any transactions in any securities of the Company in accordance with applicable securities laws 

from and after the time that the transactions contemplated by this Agreement are first publicly announced 

pursuant to the initial press release as described in Section 4.4 and (iii) no Purchaser shall have any duty of 

confidentiality to the Company or its Subsidiaries after the issuance of the initial press release as described in 

Section 4.4. Notwithstanding the foregoing, in the case of a Purchaser that is a multi-managed investment 

vehicle whereby separate portfolio managers manage separate portions of such Purchaser’s assets and the 

portfolio managers have no direct knowledge of the investment decisions made by the portfolio managers 

managing other portions of such Purchaser’s assets, the covenant set forth above shall only apply with respect to 

the portion of assets managed by the portfolio manager that made the investment decision to purchase the 

Securities covered by this Agreement. 

  

4.15           Form D; Blue Sky Filings.  The Company agrees to timely file a Form D with respect to the 

Securities as required under Regulation D and to provide a copy thereof, promptly upon request of any 

Purchaser. The Company shall take such action as the Company shall reasonably determine is necessary in order 

to obtain an exemption for, or to qualify the Securities for, sale to the Purchasers at the Closing under applicable 

securities or “Blue Sky” laws of the states of the United States, and shall provide evidence of such actions 

promptly upon request of any Purchaser. 

  

4.16           Delivery of Securities After Closing.  The Company shall deliver, or cause to be delivered, 

the respective Securities purchased by each Purchaser to such Purchaser within 3 Trading Days of the Closing 

Date. 

  



ARTICLE V. 

MISCELLANEOUS 
  

5.1           Termination.  This Agreement may be terminated by any Purchaser, as to such Purchaser’s 

obligations hereunder only and without any effect whatsoever on the obligations between the Company and the 

other Purchasers, by written notice to the other parties, if the Closing has not been consummated on or before 

May ___, 2009; provided, however, that such termination will not affect the right of any party to sue for any 

breach by the other party (or parties). 

  

5.2           Fees and Expenses.  Except as expressly set forth in the Transaction Documents to the 

contrary, each party shall pay the fees and expenses of its advisers, counsel, accountants and other experts, if 

any, and all other expenses incurred by such party incident to the negotiation, preparation, execution, delivery 

and performance of this Agreement.  The Company shall pay all Transfer Agent fees, stamp taxes and other 

taxes and duties levied in connection with the delivery of any Securities to the Purchasers. 
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5.3           Entire Agreement.  The Transaction Documents, together with the exhibits and schedules 

thereto, contain the entire understanding of the parties with respect to the subject matter hereof and supersede all 

prior agreements and understandings, oral or written, with respect to such matters, which the parties 

acknowledge have been merged into such documents, exhibits and schedules. 

  

5.4           Notices.  Any and all notices or other communications or deliveries required or permitted to 

be provided hereunder shall be in writing and shall be deemed given and effective on the earliest of: (a) the date 

of transmission, if such notice or communication is delivered via facsimile at the facsimile number set forth on 

the signature pages attached hereto prior to 5:30 p.m. (New York City time) on a Trading Day, (b) the next 

Trading Day after the date of transmission, if such notice or communication is delivered via facsimile at the 

facsimile number set forth on the signature pages attached hereto on a day that is not a Trading Day or later than 

5:30 p.m. (New York City time) on any Trading Day, (c) the second (2nd) Trading Day following the date of 

mailing, if sent by U.S. nationally recognized overnight courier service or (d) upon actual receipt by the party to 

whom such notice is required to be given.  The address for such notices and communications shall be as set forth 

on the signature pages attached hereto. 

  

5.5           Amendments; Waivers.  No provision of this Agreement may be waived, modified, 

supplemented or amended except in a written instrument signed, in the case of an amendment, by the Company 

and the Purchasers holding at least 67% in interest of the Shares then outstanding or, in the case of a waiver, by 

the party against whom enforcement of any such waived provision is sought.  No waiver of any default with 

respect to any provision, condition or requirement of this Agreement shall be deemed to be a continuing waiver 

in the future or a waiver of any subsequent default or a waiver of any other provision, condition or requirement 

hereof, nor shall any delay or omission of any party to exercise any right hereunder in any manner impair the 

exercise of any such right. 

  

5.6           Headings.  The headings herein are for convenience only, do not constitute a part of this 

Agreement and shall not be deemed to limit or affect any of the provisions hereof. 

  

5.7           Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of 

the parties and their successors and permitted assigns.  The Company may not assign this Agreement or any 

rights or obligations hereunder without the prior written consent of each Purchaser (other than by merger).  Any 

Purchaser may assign any or all of its rights under this Agreement to any Person to whom such Purchaser 

assigns or transfers any Securities, provided that such transferee agrees in writing to be bound, with respect to 

the transferred Securities, by the provisions of the Transaction Documents that apply to the “Purchasers.” 

  

5.8           No Third-Party Beneficiaries.  This Agreement is intended for the benefit of the parties 

hereto and their respective successors and permitted assigns and is not for the benefit of, nor may any provision 

hereof be enforced by, any other Person, except as otherwise set forth in Section 4.8. 
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5.9           Governing Law.  All questions concerning the construction, validity, enforcement and 

interpretation of the Transaction Documents shall be governed by and construed and enforced in accordance 

with the internal laws of the State of New York, without regard to the principles of conflicts of law 

thereof.  Each party agrees that all legal proceedings concerning the interpretations, enforcement and defense of 

the transactions contemplated by this Agreement and any other Transaction Documents (whether brought 

against a party hereto or its respective affiliates, directors, officers, shareholders, employees or agents) shall be 

commenced exclusively in the state and federal courts sitting in the City of New York. Each party hereby 

irrevocably submits to the exclusive jurisdiction of the state and federal courts sitting in the City of New York, 

borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with any 

transaction contemplated hereby or discussed herein (including with respect to the enforcement of any of the 

Transaction Documents), and hereby irrevocably waives, and agrees not to assert in any suit, action or 

proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such suit, action 

or proceeding is improper or is an inconvenient venue for such proceeding.  Each party hereby irrevocably 

waives personal service of process and consents to process being served in any such suit, action or proceeding 

by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to 

such party at the address in effect for notices to it under this Agreement and agrees that such service shall 

constitute good and sufficient service of process and notice thereof.  Nothing contained herein shall be deemed 

to limit in any way any right to serve process in any other manner permitted by law.  If either party shall 

commence an action or proceeding to enforce any provisions of the Transaction Documents, then in addition to 

the obligations of the Company under Section 4.8, the prevailing party in such action or proceeding shall be 

reimbursed by the other party for its reasonable attorneys’ fees and other costs and expenses incurred with the 

investigation, preparation and prosecution of such action or proceeding. 

  

5.10           Survival.  The representations and warranties contained herein shall survive the Closing and 

the delivery of the Securities. 

  

5.11           Execution.  This Agreement may be executed in two or more counterparts, all of which 

when taken together shall be considered one and the same agreement and shall become effective when 

counterparts have been signed by each party and delivered to the other party, it being understood that both 

parties need not sign the same counterpart.  In the event that any signature is delivered by facsimile transmission 

or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation of 

the party executing (or on whose behalf such signature is executed) with the same force and effect as if such 

facsimile or “.pdf” signature page were an original thereof. 

  

5.12           Severability.  If any term, provision, covenant or restriction of this Agreement is held by a 

court of competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder of the terms, 

provisions, covenants and restrictions set forth herein shall remain in full force and effect and shall in no way be 

affected, impaired or invalidated, and the parties hereto shall use their commercially reasonable efforts to find 

and employ an alternative means to achieve the same or substantially the same result as that contemplated by 

such term, provision, covenant or restriction. It is hereby stipulated and declared to be the intention of the parties 

that they would have executed the remaining terms, provisions, covenants and restrictions without including any 

of such that may be hereafter declared invalid, illegal, void or unenforceable. 
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5.13           Rescission and Withdrawal Right.  Notwithstanding anything to the contrary contained in 

(and without limiting any similar provisions of) any of the other Transaction Documents, whenever any 

Purchaser exercises a right, election, demand or option under a Transaction Document and the Company does 

not timely perform its related obligations within the periods therein provided, then such Purchaser may rescind 

or withdraw, in its sole discretion from time to time upon written notice to the Company, any relevant notice, 

demand or election in whole or in part without prejudice to its future actions and rights; provided, however, that 

in the case of a rescission of an exercise of a Warrant, the applicable Purchaser shall be required to return any 

shares of Common Stock subject to any such rescinded exercise notice concurrently with the return to such 

Purchaser of the aggregate exercise price paid to the Company for such shares and the restoration of such 

Purchaser’s right to acquire such shares pursuant to such Purchaser’s Warrant (including, issuance of a 

replacement warrant certificate evidencing such restored right). 

  

5.14           Replacement of Securities.  If any certificate or instrument evidencing any Securities is 

mutilated, lost, stolen or destroyed, the Company shall issue or cause to be issued in exchange and substitution 



for and upon cancellation thereof (in the case of mutilation), or in lieu of and substitution therefor, a new 

certificate or instrument, but only upon receipt of evidence reasonably satisfactory to the Company of such loss, 

theft or destruction.  The applicant for a new certificate or instrument under such circumstances shall also pay 

any reasonable third-party costs (including customary indemnity) associated with the issuance of such 

replacement Securities. 

  

5.15           Remedies.  In addition to being entitled to exercise all rights provided herein or granted by 

law, including recovery of damages, each of the Purchasers and the Company will be entitled to specific 

performance under the Transaction Documents.  The parties agree that monetary damages may not be adequate 

compensation for any loss incurred by reason of any breach of obligations contained in the Transaction 

Documents and hereby agree to waive and not to assert in any action for specific performance of any such 

obligation the defense that a remedy at law would be adequate. 

  

5.16           Independent Nature of Purchasers’ Obligations and Rights.  The obligations of each 

Purchaser under any Transaction Document are several and not joint with the obligations of any other Purchaser, 

and no Purchaser shall be responsible in any way for the performance or non-performance of the obligations of 

any other Purchaser under any Transaction Document.  Nothing contained herein or in any other Transaction 

Document, and no action taken by any Purchaser pursuant thereto, shall be deemed to constitute the Purchasers 

as a partnership, an association, a joint venture or any other kind of entity, or create a presumption that the 

Purchasers are in any way acting in concert or as a group with respect to such obligations or the transactions 

contemplated by the Transaction Documents.  Each Purchaser shall be entitled to independently protect and 

enforce its rights, including, without limitation, the rights arising out of this Agreement or out of the other 

Transaction Documents, and it shall not be necessary for any other Purchaser to be joined as an additional party 

in any proceeding for such purpose.  Each Purchaser has been represented by its own separate legal counsel in 

their review and negotiation of the Transaction Documents.  For reasons of administrative convenience only, 

each Purchaser and its respective counsel have chosen to communicate with the Company through FWS.  FWS 

does not represent any of the Purchasers and only represents Rodman & Renshaw, LLC, the placement agent for 

the transaction.  The Company has elected to provide all Purchasers with the same terms and Transaction 

Documents for the convenience of the Company and not because it was required or requested to do so by any of 

the Purchasers. 
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5.17           Liquidated Damages.  The Company’s obligations to pay any partial liquidated damages or 

other amounts owing under the Transaction Documents is a continuing obligation of the Company and shall not 

terminate until all unpaid partial liquidated damages and other amounts have been paid notwithstanding the fact 

that the instrument or security pursuant to which such partial liquidated damages or other amounts are due and 

payable shall have been canceled. 

  

5.18           Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the taking of any action 

or the expiration of any right required or granted herein shall not be a Business Day, then such action may be 

taken or such right may be exercised on the next succeeding Business Day. 

  

5.19           Construction. The parties agree that each of them and/or their respective counsel has 

reviewed and had an opportunity to revise the Transaction Documents and, therefore, the normal rule of 

construction to the effect that any ambiguities are to be resolved against the drafting party shall not be employed 

in the interpretation of the Transaction Documents or any amendments hereto. In addition, each and every 

reference to share prices and shares of Common Stock in any Transaction Document shall be subject to 

adjustment for reverse and forward stock splits, stock dividends, stock combinations and other similar 

transactions of the Common Stock that occur after the date of this Agreement. 

  

5.20           WAIVER OF JURY TRIAL.  IN ANY ACTION, SUIT, OR PROCEEDING IN ANY 

JURISDICTION BROUGHT BY ANY PARTY AGAINST ANY OTHER PARTY, THE PARTIES 

EACH KNOWINGLY AND INTENTIONALLY, TO THE GREATEST EXTENT PERMITTED BY 

APPLICABLE LAW, HEREBY ABSOLUTELY, UNCONDITIONALLY, IRREVOCABLY AND 

EXPRESSLY WAIVES FOREVER TRIAL BY JURY. 
  

(Signature Pages Follow) 
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IN WITNESS WHEREOF, the parties hereto have caused this Securities Purchase Agreement to be 

duly executed by their respective authorized signatories as of the date first indicated above. 

 

AGFEED INDUSTRIES, INC. 
  

  

Address for Notice: 
AgFeed Industries, Inc. 
10/F, Tower A16, Hengmao Int’l Center 
333 S.Guangchang Rd. 
Nanchang, Jiangxi 
China 330002 
Fax: 86-791-6669090 

 

By: /s/ Gerry Daignault 
Name: Gerry Daignault 
Title:  COO 
 

With a copy to (which shall not constitute notice): 

 

Buchanan Ingersoll & Rooney PC 
Two Liberty Place, Suite 3200 
Philadelphia, PA 19102 
Attn: William Uchimoto, Esq. 
Fax: (215) 665-8760 

   

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 

SIGNATURE PAGE FOR PURCHASER FOLLOWS] 
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[PURCHASER SIGNATURE PAGES TO FEED SECURITIES PURCHASE AGREEMENT] 

 

IN WITNESS WHEREOF, the undersigned have caused this Securities Purchase Agreement to be duly 

executed by their respective authorized signatories as of the date first indicated above. 

  

Name of Purchaser: ________________________________________________________ 

  

Signature of Authorized Signatory of Purchaser: __________________________________ 

  

Name of Authorized Signatory: ____________________________________________________ 

  

Title of Authorized Signatory: _____________________________________________________ 

  

Email Address of Authorized Signatory: ______________________________________________ 

  

Facsimile Number of Authorized Signatory: _____________________________________________ 

  

Address for Notice of Purchaser: 

 

Address for Delivery of Securities for Purchaser (if not same as address for notice): 

 

Subscription Amount: $_________________ 

 

Shares: _________________ 

 

Warrant Shares: __________________ 

 

EIN Number:  [PROVIDE THIS UNDER SEPARATE COVER] 



 

[SIGNATURE PAGES CONTINUE] 
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Exhibit 10.02 

 

REGISTRATION RIGHTS AGREEMENT 
 

This Registration Rights Agreement (this “Agreement”) is made and entered into as of May 6, 2009, between 

AgFeed Industries, Inc., a Nevada corporation (the “Company”), and each of the several purchasers signatory 

hereto (each such purchaser, a “Purchaser” and, collectively, the “Purchasers”). 

 

               This Agreement is made pursuant to the Securities Purchase Agreement, dated as of the date hereof, 

between the Company and each Purchaser (the “Purchase Agreement”). 

 

               The Company and each Purchaser hereby agrees as follows: 

 

        1.                   Definitions. 

 

               Capitalized terms used and not otherwise defined herein that are defined in the Purchase 

Agreement shall have the meanings given such terms in the Purchase Agreement. As used in this 

Agreement, the following terms shall have the following meanings: 

 

            “Advice” shall have the meaning set forth in Section 6(d). 

 

“Effectiveness Date” means, with respect to the Initial Registration Statement required to be filed 

hereunder, the 60th calendar day following the date hereof (or, in the event of a “full review” by the 

Commission, the 75th calendar day following the date hereof) and with respect to any additional Registration 

Statements which may be required pursuant to Section 3(c), the 60th calendar day following the date on which an 

additional Registration Statement is required to be filed hereunder; provided, however, that in the event the 

Company is notified by the Commission that one or more of the above Registration Statements will not be 

reviewed or is no longer subject to further review and comments, the Effectiveness Date as to such Registration 

Statement shall be the fifth Trading Day following the date on which the Company is so notified if such date 

precedes the dates otherwise required above. 

 

“Effectiveness Period” shall have the meaning set forth in Section 2(a). 

 

“Event” shall have the meaning set forth in Section 2(b). 

 

“Event Date” shall have the meaning set forth in Section 2(b). 

 

“Filing Date” means, with respect to the Initial Registration Statement required hereunder, the 30th 

calendar day following the date hereof and, with respect to any additional Registration Statements which may be 

required pursuant to Section 3(c), the earliest practical date on which the Company is permitted by SEC 

Guidance to file such additional Registration Statement related to the Registrable Securities. 

  
   

   

 
   

 

“Holder” or “Holders” means the holder or holders, as the case may be, from time to time of 

Registrable Securities. 

 

“Indemnified Party” shall have the meaning set forth in Section 5(c). 

 

“Indemnifying Party” shall have the meaning set forth in Section 5(c). 

 

“Initial Registration Statement” means the initial Registration Statement filed pursuant to this 

Agreement. 

 

“Initial Shares” means a number of Registrable Securities equal to the lesser of (a) the total number of 

Registrable Securities and (b) one-third of the number of issued and outstanding shares of Common Stock that 

are held by non-Affiliates of the Company on the day immediately prior to the filing date of the Initial 

Registration Statement. 



 

“Losses” shall have the meaning set forth in Section 5(a). 

 

“Plan of Distribution” shall have the meaning set forth in Section 2(a). 

 

“Prospectus” means the prospectus included in a Registration Statement (including, without limitation, 

a prospectus that includes any information previously omitted from a prospectus filed as part of an effective 

registration statement in reliance upon Rule 430A promulgated by the Commission pursuant to the Securities 

Act), as amended or supplemented by any prospectus supplement, with respect to the terms of the offering of 

any portion of the Registrable Securities covered by a Registration Statement, and all other amendments and 

supplements to the Prospectus, including post-effective amendments, and all material incorporated by reference 

or deemed to be incorporated by reference in such Prospectus. 

 

“Registrable Securities” means, as of any date of determination, (a) all Shares, (b) all Warrant Shares 

then issuable upon exercise of the Warrants (assuming on such date the Warrants are exercised in full without 

regard to any exercise limitations therein) and (c) any securities issued or then issuable upon any stock split, 

dividend or other distribution,  recapitalization or similar event with respect to the foregoing; provided, 

however, that any such Registrable Securities shall cease to be Registrable Securities (and the Company shall 

not be required to maintain the effectiveness of any, or file another, Registration Statement hereunder with 

respect thereto) for so long as (a) a Registration Statement with respect to the sale of such Registrable Securities 

is declared effective by the Commission under the Securities Act and such Registrable Securities have been 

disposed of by the Holder in accordance with such effective Registration Statement, (b) such Registrable 

Securities have been previously sold in accordance with Rule 144, or (c) such securities become eligible for 

resale without volume or manner-of-sale restrictions and without current public information pursuant to Rule 

144 as set forth in a written opinion letter to such effect, addressed, delivered and acceptable to the Transfer 

Agent and the affected Holders (assuming that such securities and any securities issuable upon exercise, 

conversion or exchange of which, or as a dividend upon which, such securities were issued or are issuable, were 

at no time held by any Affiliate of the Company, and all Warrants are exercised by “cashless exercise” as 

provided in Section 2(c) of each of the Warrants), as reasonably determined by the Company, upon the advice of 

counsel to the Company. 

  
   

   

 
   

 

“Registration Statement” means any registration statement required to be filed hereunder pursuant to 

Section 2(a) and any additional registration statements contemplated by Section 3(c), including (in each case) 

the Prospectus, amendments and supplements to any such registration statement or Prospectus, including pre- 

and post-effective amendments, all exhibits thereto, and all material incorporated by reference or deemed to be 

incorporated by reference in any such registration statement. 

 

 “Rule 415” means Rule 415 promulgated by the Commission pursuant to the Securities Act, as such 

Rule may be amended or interpreted from time to time, or any similar rule or regulation hereafter adopted by the 

Commission having substantially the same purpose and effect as such Rule. 

 

“Rule 424” means Rule 424 promulgated by the Commission pursuant to the Securities Act, as such 

Rule may be amended or interpreted from time to time, or any similar rule or regulation hereafter adopted by the 

Commission having substantially the same purpose and effect as such Rule. 

 

“Selling Stockholder Questionnaire” shall have the meaning set forth in Section 3(a). 

 

“SEC Guidance” means (i) any publicly-available written or oral guidance of the Commission staff, or 

any comments, requirements or requests of the Commission staff and (ii) the Securities Act. 

  
   

   

 
   

 

        2.                   Shelf Registration. 



 

(a)           On or prior to each Filing Date, the Company shall prepare and file with the Commission a 

Registration Statement covering the resale of all or such maximum portion of the Registrable Securities as 

permitted by SEC Guidance (provided that, the Company shall use diligent efforts to advocate with the 

Commission for the registration of all of the Registrable Securities in accordance with the SEC Guidance 

(including without limitation, the Manual of Publicly Available Telephone Interpretations D.29) that are not 

then registered on an effective Registration Statement for an offering to be made on a continuous basis pursuant 

to Rule 415.  Each Registration Statement filed hereunder shall be on Form S-3 (except if the Company is not 

then eligible to register for resale the Registrable Securities on Form S-3, in which case such registration shall 

be on another appropriate form in accordance herewith) and shall contain (unless otherwise directed by at least 

an 85% majority in interest of the Holders) substantially the “Plan of Distribution” attached hereto as Annex 

A.  Subject to the terms of this Agreement, the Company shall use its best efforts to cause a Registration 

Statement filed hereunder to be declared effective under the Securities Act as promptly as possible after the 

filing thereof, but in any event prior to the applicable Effectiveness Date, and shall use its best efforts to keep 

such Registration Statement continuously effective under the Securities Act until all Registrable Securities 

covered by such Registration Statement (i) have been sold, thereunder or pursuant to Rule 144, or (ii) (A) may 

be sold without volume or manner-of-sale restrictions pursuant to Rule 144 and (B) (I) may be sold without the 

requirement for the Company to be in compliance with the current public information requirement under Rule 

144 or (II) the Company is in compliance with the current public information requirement under Rule 144, as 

determined by the counsel to the Company pursuant to a written opinion letter to such effect, addressed and 

acceptable to the Transfer Agent and the affected Holders (the “Effectiveness Period”).  The Company shall 

telephonically request effectiveness of a Registration Statement as of 5:00 p.m. New York City time on a 

Trading Day.   The Company shall promptly notify the Holders via facsimile or by e-mail of the effectiveness of 

a Registration Statement on the same Trading Day that the Company telephonically confirms effectiveness with 

the Commission, which, if so effected by the SEC, shall be the date requested for effectiveness of such 

Registration Statement.  The Company shall on the Trading Day after the effective date of such Registration 

Statement, file a final Prospectus with the Commission as required by Rule 424. Notwithstanding any other 

provision of this Agreement, if any SEC Guidance sets forth a limitation on the number of Registrable Securities 

permitted to be registered on a particular Registration Statement (and notwithstanding that the Company used 

diligent efforts to advocate with the Commission for the registration of all or a greater portion of Registrable 

Securities), unless otherwise directed in writing by a Holder as to its Registrable Securities, the number of 

Registrable Securities to be registered on such Registration Statement will first be reduced by Registrable 

Securities represented by Warrant Shares (applied, in the case that some Warrant Shares may be registered, to 

the Holders on a pro rata basis based on the total number of unregistered Warrant Shares held by such Holders), 

and second by Registrable Securities represented by Shares (applied, in the case that some Conversion Shares 

may be registered, to the Holders on a pro rata basis based on the total number of unregistered Conversion 

Shares held by such Holders); provided, however, that, prior to any reduction in the number of Registrable 

Securities included in a Registration Statement as set forth in this sentence, all shares of Common Stock set 

forth on Schedule 6(b) hereto shall be reduced first. In the event of a cutback hereunder, the Company shall give 

the Holder at least five (5) Trading Days prior written notice along with the calculations as to such Holder’s 

allotment. In the event of any reduction pursuant to this Section 2(a) no Holder shall have any claim against the 

Company as a result of such reduction and any Event or other delay or breach of this Agreement occurring 

primarily due to such action by the Staff or the Commission and any such relating reduction shall not require the 

Company to pay any partial damages pursuant to Section 2(b) hereof or otherwise provide the basis for any 

claim by any Holder against the Company pursuant to the Transaction Documents. In the event of any reduction 

in Registrable Securities pursuant to this Section 2(a), an affected Holder shall have the right to require, upon 

delivery of a written request to the Company signed by the Holder, the Company to file a registration statement 

within 30 days of such request (subject to any restrictions imposed by Rule 415 or required by the Staff or the 

Commission) for re-sale by such Holder in a manner acceptable to such Holder, and the Company shall 

following such request cause to be and keep effective such registration statement in the same manner as 

otherwise contemplated in this Agreement for registration statements hereunder, in each case until such time as: 

(i) all Registrable Securities held by such Holder have been registered pursuant to an effective Registration 

Statement in a manner acceptable to such Holder or (ii) the Registrable Securities may be resold by such 

Holder without restriction (including volume limitations) pursuant to Rule 144(b)(i) of the Securities Act (taking 

account of any Staff position with respect to “affiliate” status)(it being understood that the special demand right 

under this sentence may be exercised by a Holder multiple times and with respect to limited amounts of 

Registrable Securities in order to permit the re-sale thereof by such Holder as contemplated above). 

  
   

   

 



   
 

(b)           If: (i) the Initial Registration Statement is not filed on or prior to its Filing Date (if the 

Company files the Initial Registration Statement without affording the Holders the opportunity to review and 

comment on the same as required by Section 3(a) herein, the Company shall be deemed to have not satisfied this 

clause (i)), or (ii) the Company fails to file with the Commission a request for acceleration of a Registration 

Statement in accordance with Rule 461 promulgated by the Commission pursuant to the Securities Act, within 

five Trading Days of the date that the Company is notified (orally or in writing, whichever is earlier) by the 

Commission that such Registration Statement will not be “reviewed” or will not be subject to further review, or 

(iii) as to, in the aggregate among all Holders on a pro-rata basis based on their purchase of the Securities 

pursuant to the Purchase Agreement, a Registration Statement registering for resale all of the Initial Shares is 

not declared effective by the Commission by the Effectiveness Date of the Initial Registration Statement, or (v) 

after the effective date of a Registration Statement and during the Effectiveness Period, such Registration 

Statement ceases for any reason to remain continuously effective for the resale by the Holders of all of the 

Registrable Securities for more than 20 consecutive calendar days or more than an aggregate of 30 calendar days 

(which need not be consecutive calendar days) during any 12-month period, or any such failure or breach being 

referred to as an “Event”, and for purposes of clauses (i) and (iii), the date on which such Event occurs, and for 

purpose of clause (ii) the date on which such five (5) Trading Day period is exceeded, and for purpose of clause 

(iv) the date on which such 20 or 30 calendar day period, as applicable, is exceeded being referred to as “Event 

Date”), then, in addition to any other rights the Holders may have hereunder or under applicable law, on each 

such Event Date and on each monthly anniversary of each such Event Date (if the applicable Event shall not 

have been cured by such date) until the applicable Event is cured, the Company shall pay to each Holder an 

amount in cash, as partial liquidated damages and not as a penalty, equal to 1% of the aggregate purchase price 

paid by such Holder pursuant to the Purchase Agreement for any unregistered Registrable Securities then held 

by such Holder.  The parties agree that the Company shall not be liable for liquidated damages under this 

Agreement with respect to any unexercised Warrants or Warrant Shares.  If the Company fails to pay any partial 

liquidated damages pursuant to this Section in full within seven days after the date payable, the Company will 

pay interest thereon at a rate of 12% per annum (or such lesser maximum amount that is permitted to be paid by 

applicable law) to the Holder, accruing daily from the date such partial liquidated damages are due until such 

amounts, plus all such interest thereon, are paid in full. The partial liquidated damages pursuant to the terms 

hereof shall apply on a daily pro rata basis for any portion of a month prior to the cure of an Event. 

  
   

   

 
   

 

3.           Registration Procedures. 

 

               In connection with the Company’s registration obligations hereunder, the Company shall: 

 

(a)           Not less than five (5) Trading Days prior to the filing of each Registration Statement and not 

less than one (1) Trading Day prior to the filing of any related Prospectus or any amendment or supplement 

thereto (except for any amendment or supplement thereto related to the filing of an Annual Report om Form 10-

K. Quarterly Reports on Form 10-Q, Current Reports on Form 8-K, and any similar or successor reports), the 

Company shall (i) furnish to each Holder copies of all such documents proposed to be filed, which documents 

will be subject to the review of such Holders, and (ii) cause its officers and directors, counsel and independent 

registered public accountants to respond to such inquiries as shall be necessary, in the reasonable opinion of 

respective counsel to each Holder, to conduct a reasonable investigation within the meaning of the Securities 

Act. The Company shall consider in good faith all comments timely made by the Holders. Each Holder agrees to 

furnish to the Company a completed questionnaire in the form attached to this Agreement as Annex B (a 

“Selling Stockholder Questionnaire”) no later than five (5) Trading Days after receiving the Company’s request 

therefore and shall update the information contained therein from time-to-time to reflect changes occurring prior 

to the date the Initial Registration Statement is declared effective. 

  
   

   

 
   

 

(b)           (i) Prepare and file with the Commission such amendments, including post-effective 

amendments, to a Registration Statement and the Prospectus used in connection therewith as may be necessary 



to keep a Registration Statement continuously effective as to the applicable Registrable Securities for the 

Effectiveness Period and prepare and file with the Commission such additional Registration Statements in order 

to register for resale under the Securities Act all of the Registrable Securities, (ii) cause the related Prospectus to 

be amended or supplemented by any required Prospectus supplement (subject to the terms of this Agreement), 

and, as so supplemented or amended, to be filed pursuant to Rule 424, (iii) respond as promptly as reasonably 

possible to any comments received from the Commission with respect to a Registration Statement or any 

amendment thereto and provide as promptly as reasonably possible to the Holders true and complete copies of 

all correspondence from and to the Commission relating to a Registration Statement (provided that, the 

Company may excise any information contained therein which would constitute material non-public information 

as to any Holder which has not executed a confidentiality agreement with respect thereto with the Company), 

and (iv) comply in all material respects with the applicable provisions of the Securities Act and the Exchange 

Act with respect to the disposition of all Registrable Securities covered by a Registration Statement during the 

applicable period in accordance (subject to the terms of this Agreement) with the intended methods of 

disposition by the Holders thereof set forth in such Registration Statement as so amended or in such Prospectus 

as so supplemented. 

 

(c)           If during the Effectiveness Period, the number of Registrable Securities at any time exceeds 

100% of the number of shares of Common Stock then registered in a Registration Statement, then the Company 

shall file as soon as reasonably practicable, but in any case prior to the applicable Filing Date, an additional 

Registration Statement covering the resale by the Holders of not less than the number of such Registrable 

Securities. 

  
   

   

 
   

 

(d)           Notify the Holders of Registrable Securities to be sold (which notice shall, pursuant to 

clauses (iii) through (vi) hereof, be accompanied by an instruction to suspend the use of the Prospectus until the 

requisite changes have been made) as promptly as reasonably possible (and, in the case of (i)(A) below, not less 

than one (1) Trading Day prior to such filing) and (if requested by any such Person) confirm such notice in 

writing no later than one (1) Trading Day following the day (i)(A) when a Prospectus or any Prospectus 

supplement or post-effective amendment to a Registration Statement is proposed to be filed, (B) when the 

Commission notifies the Company whether there will be a “review” of such Registration Statement and 

whenever the Commission comments in writing on such Registration Statement, and (C) with respect to a 

Registration Statement or any post-effective amendment, when the same has become effective, (ii) of any 

request by the Commission or any other federal or state governmental authority for amendments or supplements 

to a Registration Statement or Prospectus or for additional information, (iii) of the issuance by the Commission 

or any other federal or state governmental authority of any stop order suspending the effectiveness of a 

Registration Statement covering any or all of the Registrable Securities or the initiation of any Proceedings for 

that purpose; (iv) of the receipt by the Company of any notification with respect to the suspension of the 

qualification or exemption from qualification of any of the Registrable Securities for sale in any jurisdiction, or 

the initiation or threatening of any Proceeding for such purpose, (v) of the occurrence of any event or passage of 

time that makes the financial statements included in a Registration Statement ineligible for inclusion therein or 

any statement made in a Registration Statement or Prospectus or any document incorporated or deemed to be 

incorporated therein by reference untrue in any material respect or that requires any revisions to a Registration 

Statement, Prospectus or other documents so that, in the case of a Registration Statement or the Prospectus, as 

the case may be, it will not contain any untrue statement of a material fact or omit to state any material fact 

required to be stated therein or necessary to make the statements therein, in light of the circumstances under 

which they were made, not misleading and (vi) of the occurrence or existence of any pending corporate 

development with respect to the Company that the Company believes may be material and that, in the 

determination of the Company, makes it not in the best interest of the Company to allow continued availability 

of a Registration Statement or Prospectus, provided that, any and all of such information shall remain 

confidential to each Holder until such information otherwise becomes public, unless disclosure by a Holder is 

required by law; provided, further, that notwithstanding each Holder’s agreement to keep such information 

confidential, each such Holder makes no acknowledgement that any such information is material, non-public 

information. 

 

(e)           Use its best efforts to avoid the issuance of, or, if issued, obtain the withdrawal of (i) any 

order stopping or suspending the effectiveness of a Registration Statement, or (ii) any suspension of the 



qualification (or exemption from qualification) of any of the Registrable Securities for sale in any jurisdiction, at 

the earliest practicable moment. 

 

(f)           Furnish to each Holder, without charge, at least one conformed copy of each such 

Registration Statement and each amendment thereto, including financial statements and schedules, all 

documents incorporated or deemed to be incorporated therein by reference to the extent requested by such 

Person, and all exhibits to the extent requested by such Person (including those previously furnished or 

incorporated by reference) promptly after the filing of such documents with the Commission; provided, that any 

such item which is available on the EDGAR system (or successor thereto) need not be furnished in physical 

form. 

 

(g)           Subject to the terms of this Agreement, the Company hereby consents to the use of such 

Prospectus and each amendment or supplement thereto by each of the selling Holders in connection with the 

offering and sale of the Registrable Securities covered by such Prospectus and any amendment or supplement 

thereto, except after the giving of any notice pursuant to Section 3(d). 

  
   

   

 
   

 

(h)            The Company shall cooperate with any broker-dealer through which a Holder proposes to 

resell its Registrable Securities in effecting a filing with the FINRA Corporate Financing Department pursuant 

to FINRA Rule 5110, as requested by any such Holder, and the Company shall pay the filing fee required by 

such filing within two (2) Business Days of request therefor. 

 

(i)            Prior to any resale of Registrable Securities by a Holder, use its commercially reasonable 

efforts to register or qualify or cooperate with the selling Holders in connection with the registration or 

qualification (or exemption from the Registration or qualification) of such Registrable Securities for the resale 

by the Holder under the securities or Blue Sky laws of such jurisdictions within the United States as any Holder 

reasonably requests in writing, to keep each registration or qualification (or exemption therefrom) effective 

during the Effectiveness Period and to do any and all other acts or things reasonably necessary to enable the 

disposition in such jurisdictions of the Registrable Securities covered by each Registration Statement; provided, 

that, the Company shall not be required to qualify generally to do business in any jurisdiction where it is not 

then so qualified, subject the Company to any material tax in any such jurisdiction where it is not then so subject 

or file a general consent to service of process in any such jurisdiction. 

 

(j)             If requested by a Holder, cooperate with such Holder to facilitate the timely preparation and 

delivery of certificates representing Registrable Securities to be delivered to a transferee pursuant to a 

Registration Statement, which certificates shall be free, to the extent permitted by the Purchase Agreement, of 

all restrictive legends, and to enable such Registrable Securities to be in such denominations and registered in 

such names as any such Holder may request. 

 

(k)           Upon the occurrence of any event contemplated by Section 3(d), as promptly as reasonably 

possible under the circumstances taking into account the Company’s good faith assessment of any adverse 

consequences to the Company and its stockholders of the premature disclosure of such event, prepare a 

supplement or amendment, including a post-effective amendment, to a Registration Statement or a supplement 

to the related Prospectus or any document incorporated or deemed to be incorporated therein by reference, and 

file any other required document so that, as thereafter delivered, neither a Registration Statement nor such 

Prospectus will contain an untrue statement of a material fact or omit to state a material fact required to be stated 

therein or necessary to make the statements therein, in light of the circumstances under which they were made, 

not misleading. If the Company notifies the Holders in accordance with clauses (iii) through (vi) of Section 3(d) 

above to suspend the use of any Prospectus until the requisite changes to such Prospectus have been made, then 

the Holders shall suspend use of such Prospectus.  The Company will use its best efforts to ensure that the use of 

the Prospectus may be resumed as promptly as is practicable.  The Company shall be entitled to exercise its 

right under this Section 3(k) to suspend the availability of a Registration Statement and Prospectus, subject to 

the payment of partial liquidated damages otherwise required pursuant to Section 2(b), for a period not to 

exceed 60 calendar days (which need not be consecutive days) in any 12-month period. 

  
   

   



 
   

 

(l)             Comply with all applicable rules and regulations of the Commission. 

 

(m)           The Company may require each selling Holder to furnish to the Company a certified 

statement as to the number of shares of Common Stock beneficially owned by such Holder and, if required by 

the Commission, the natural persons thereof that have voting and dispositive control over the shares. During any 

periods that the Company is unable to meet its obligations hereunder with respect to the registration of the 

Registrable Securities solely because any Holder fails to furnish such information within three Trading Days of 

the Company’s request, any liquidated damages that are accruing at such time as to such Holder only shall be 

tolled and any Event that may otherwise occur solely because of such delay shall be suspended as to such 

Holder only, until such information is delivered to the Company. 

 

        4.                   Registration Expenses. All fees and expenses incident to the performance of or compliance 

with, this Agreement by the Company shall be borne by the Company whether or not any Registrable Securities 

are sold pursuant to a Registration Statement. The fees and expenses referred to in the foregoing sentence shall 

include, without limitation, (i) all registration and filing fees (including, without limitation, fees and expenses of 

the Company’s counsel and independent registered public accountants) (A) with respect to filings made with the 

Commission, (B) with respect to filings required to be made with any Trading Market on which the Common 

Stock is then listed for trading, (C) in compliance with applicable state securities or Blue Sky laws reasonably 

agreed to by the Company in writing (including, without limitation, fees and disbursements of counsel for the 

Company in connection with Blue Sky qualifications or exemptions of the Registrable Securities) and (D) if not 

previously paid by the Company in connection with an Issuer Filing, with respect to any filing that may be 

required to be made by any broker through which a Holder intends to make sales of Registrable Securities with 

FINRA pursuant to FINRA Rule 5110, so long as the broker is receiving no more than a customary brokerage 

commission in connection with such sale, (ii) printing expenses (including, without limitation, expenses of 

printing certificates for Registrable Securities), (iii) messenger, telephone and delivery expenses, (iv) fees and 

disbursements of counsel for the Company, (v) Securities Act liability insurance, if the Company so desires such 

insurance, and (vi) fees and expenses of all other Persons retained by the Company in connection with the 

consummation of the transactions contemplated by this Agreement.  In addition, the Company shall be 

responsible for all of its internal expenses incurred in connection with the consummation of the transactions 

contemplated by this Agreement (including, without limitation, all salaries and expenses of its officers and 

employees performing legal or accounting duties), the expense of any annual audit and the fees and expenses 

incurred in connection with the listing of the Registrable Securities on any securities exchange as required 

hereunder.  In no event shall the Company be responsible for any broker or similar commissions of any Holder 

or, except to the extent provided for in the Transaction Documents, any legal fees or other costs of the Holders. 

  
   

   

 
   

 

        5.                   Indemnification. 

 

(a)           Indemnification by the Company. The Company shall, notwithstanding any termination of 

this Agreement, indemnify and hold harmless each Holder, the officers, directors, members, partners, agents, 

brokers (including brokers who offer and sell Registrable Securities as principal as a result of a pledge or any 

failure to perform under a margin call of Common Stock), investment advisors and employees (and any other 

Persons with a functionally equivalent role of a Person holding such titles, notwithstanding a lack of such title or 

any other title) of each of them, each Person who controls any such Holder (within the meaning of Section 15 of 

the Securities Act or Section 20 of the Exchange Act) and the officers, directors, members, stockholders, 

partners, agents and employees (and any other Persons with a functionally equivalent role of a Person holding 

such titles, notwithstanding a lack of such title or any other title) of each such controlling Person, to the fullest 

extent permitted by applicable law, from and against any and all losses, claims, damages, liabilities, costs 

(including, without limitation, reasonable attorneys’ fees) and expenses (collectively, “Losses”), as incurred, 

arising out of or relating to (1) any untrue or alleged untrue statement of a material fact contained in a 

Registration Statement, any Prospectus or any form of prospectus or in any amendment or supplement thereto or 

in any preliminary prospectus, or arising out of or relating to any omission or alleged omission of a material fact 

required to be stated therein or necessary to make the statements therein (in the case of any Prospectus or 

supplement thereto, in light of the circumstances under which they were made) not misleading or (2) any 



violation or alleged violation by the Company of the Securities Act, the Exchange Act or any state securities 

law, or any rule or regulation thereunder, in connection with the performance of its obligations under this 

Agreement, except to the extent, but only to the extent, that (i) such untrue statements or omissions are based 

solely upon information regarding such Holder furnished in writing to the Company by such Holder expressly 

for use therein, or to the extent that such information relates to such Holder or such Holder’s proposed method 

of distribution of Registrable Securities and was reviewed and expressly approved in writing by such Holder 

expressly for use in a Registration Statement, such Prospectus or in any amendment or supplement thereto (it 

being understood that the Holder has approved Annex A hereto for this purpose) or (ii) in the case of an 

occurrence of an event of the type specified in Section 3(d)(iii)-(vi), the use by such Holder of an outdated, 

defective or otherwise unavailable Prospectus after the Company has notified such Holder in writing that the 

Prospectus is outdated, defective or otherwise unavailable for use by such Holder and prior to the receipt by 

such Holder of the Advice contemplated in Section 6(d).  The Company shall notify the Holders promptly of the 

institution, threat or assertion of any Proceeding arising from or in connection with the transactions 

contemplated by this Agreement of which the Company is aware. 

  
   

   

 
   

 

(b)           Indemnification by Holders. Each Holder shall, severally and not jointly, indemnify and hold 

harmless the Company, its directors, officers, agents and employees, each Person who controls the Company 

(within the meaning of Section 15 of the Securities Act and Section 20 of the Exchange Act), and the directors, 

officers, agents or employees of such controlling Persons, to the fullest extent permitted by applicable law, from 

and against all Losses, as incurred, to the extent arising out of or based solely upon: (x) such Holder’s failure to 

comply with the prospectus delivery requirements of the Securities Act or (y) any untrue or alleged untrue 

statement of a material fact contained in any Registration Statement, any Prospectus, or in any amendment or 

supplement thereto or in any preliminary prospectus, or arising out of or relating to any omission or alleged 

omission of a material fact required to be stated therein or necessary to make the statements therein not 

misleading (i) to the extent, but only to the extent, that such untrue statement or omission is contained in any 

information so furnished in writing by such Holder to the Company specifically for inclusion in such 

Registration Statement or such Prospectus or (ii) to the extent that such information relates to such Holder’s 

proposed method of distribution of Registrable Securities and was reviewed and expressly approved in writing 

by such Holder expressly for use in a Registration Statement (it being understood that the Holder has approved 

Annex A hereto for this purpose), such Prospectus or in any amendment or supplement thereto or (ii) in the case 

of an occurrence of an event of the type specified in Section 3(d)(iii)-(vi), the use by such Holder of an outdated, 

defective or otherwise unavailable Prospectus after the Company has notified such Holder in writing that the 

Prospectus is outdated, defective or otherwise unavailable for use by such Holder and prior to the receipt by 

such Holder of the Advice contemplated in Section 6(d).  In no event shall the liability of any selling Holder 

under this Section 5(b) be greater in amount than the dollar amount of the net proceeds received by such Holder 

upon the sale of the Registrable Securities giving rise to such indemnification obligation. 

 

(c)           Conduct of Indemnification Proceedings. If any Proceeding shall be brought or asserted 

against any Person entitled to indemnity hereunder (an “Indemnified Party”), such Indemnified Party shall 

promptly notify the Person from whom indemnity is sought (the “Indemnifying Party”) in writing, and the 

Indemnifying Party shall have the right to assume the defense thereof, including the employment of counsel 

reasonably satisfactory to the Indemnified Party and the payment of all fees and expenses incurred in connection 

with defense thereof; provided, that, the failure of any Indemnified Party to give such notice shall not relieve the 

Indemnifying Party of its obligations or liabilities pursuant to this Agreement, except (and only) to the extent 

that it shall be finally determined by a court of competent jurisdiction (which determination is not subject to 

appeal or further review) that such failure shall have prejudiced the Indemnifying Party. 

  
   

   

 
   

 

               An Indemnified Party shall have the right to employ separate counsel in any such Proceeding and to 

participate in the defense thereof, but the fees and expenses of such counsel shall be at the expense of such 

Indemnified Party or Parties unless:  (1) the Indemnifying Party has agreed in writing to pay such fees and 

expenses, (2) the Indemnifying Party shall have failed promptly to assume the defense of such Proceeding and 



to employ counsel reasonably satisfactory to such Indemnified Party in any such Proceeding, or (3) the named 

parties to any such Proceeding (including any impleaded parties) include both such Indemnified Party and the 

Indemnifying Party, and counsel to the Indemnified Party shall reasonably believe that a material conflict of 

interest is likely to exist if the same counsel were to represent such Indemnified Party and the Indemnifying 

Party (in which case, if such Indemnified Party notifies the Indemnifying Party in writing that it elects to employ 

separate counsel at the expense of the Indemnifying Party, the Indemnifying Party shall not have the right to 

assume the defense thereof and the reasonable fees and expenses of no more than one separate counsel shall be 

at the expense of the Indemnifying Party).  The Indemnifying Party shall not be liable for any settlement of any 

such Proceeding effected without its written consent, which consent shall not be unreasonably withheld or 

delayed.  No Indemnifying Party shall, without the prior written consent of the Indemnified Party, effect any 

settlement of any pending Proceeding in respect of which any Indemnified Party is a party, unless such 

settlement includes an unconditional release of such Indemnified Party from all liability on claims that are the 

subject matter of such Proceeding. 

 

               Subject to the terms of this Agreement, all reasonable fees and expenses of the Indemnified Party 

(including reasonable fees and expenses to the extent incurred in connection with investigating or preparing to 

defend such Proceeding in a manner not inconsistent with this Section) shall be paid to the Indemnified Party, as 

incurred, within ten Trading Days of written notice thereof to the Indemnifying Party; provided, that, the 

Indemnified Party shall promptly reimburse the Indemnifying Party for that portion of such fees and expenses 

applicable to such actions for which such Indemnified Party is judicially determined not to be entitled to 

indemnification hereunder. 

 

(d)           Contribution. If the indemnification under Section 5(a) or 5(b) is unavailable to an 

Indemnified Party or insufficient to hold an Indemnified Party harmless for any Losses, then each Indemnifying 

Party shall contribute to the amount paid or payable by such Indemnified Party, in such proportion as is 

appropriate to reflect the relative fault of the Indemnifying Party and Indemnified Party in connection with the 

actions, statements or omissions that resulted in such Losses as well as any other relevant equitable 

considerations. The relative fault of such Indemnifying Party and Indemnified Party shall be determined by 

reference to, among other things, whether any action in question, including any untrue or alleged untrue 

statement of a material fact or omission or alleged omission of a material fact, has been taken or made by, or 

relates to information supplied by, such Indemnifying Party or Indemnified Party, and the parties’ relative 

intent, knowledge, access to information and opportunity to correct or prevent such action, statement or 

omission.  The amount paid or payable by a party as a result of any Losses shall be deemed to include, subject to 

the limitations set forth in this Agreement, any reasonable attorneys’ or other fees or expenses incurred by such 

party in connection with any Proceeding to the extent such party would have been indemnified for such fees or 

expenses if the indemnification provided for in this Section was available to such party in accordance with its 

terms. 

  
   

   

 
   

 

               The parties hereto agree that it would not be just and equitable if contribution pursuant to this Section 

5(d) were determined by pro rata allocation or by any other method of allocation that does not take into account 

the equitable considerations referred to in the immediately preceding paragraph.  Notwithstanding the provisions 

of this Section 5(d), no Holder shall be required to contribute pursuant to this Section 5(d), in the aggregate, any 

amount in excess of the amount by which the net proceeds actually received by such Holder from the sale of the 

Registrable Securities subject to the Proceeding exceeds the amount of any damages that such Holder has 

otherwise been required to pay by reason of such untrue or alleged untrue statement or omission or alleged 

omission. 

 

The indemnity and contribution agreements contained in this Section are in addition to any liability that 

the Indemnifying Parties may have to the Indemnified Parties. 

 

        6.                   Miscellaneous. 

 

(a)           Remedies.  In the event of a breach by the Company or by a Holder of any of their respective 

obligations under this Agreement, each Holder or the Company, as the case may be, in addition to being entitled 

to exercise all rights granted by law and under this Agreement, including recovery of damages, shall be entitled 

to specific performance of its rights under this Agreement.  Each of the Company and each Holder agrees that 



monetary damages would not provide adequate compensation for any losses incurred by reason of a breach by it 

of any of the provisions of this Agreement and hereby further agrees that, in the event of any action for specific 

performance in respect of such breach, it shall not assert or shall waive the defense that a remedy at law would 

be adequate. 

 

(b)           No Piggyback on Registrations; Prohibition on Filing Other Registration Statements. Except 

as set forth on Schedule 6(b) attached hereto, neither the Company nor any of its security holders (other than the 

Holders in such capacity pursuant hereto) may include securities of the Company in any Registration Statements 

other than the Registrable Securities.  The Company shall not file any other registration statements until the 

earlier of the date that all Registrable Securities are registered pursuant to a Registration Statement that is 

declared effective by the Commission or the end of the Effectiveness Period, provided that this Section 6(b) 

shall not prohibit the Company from filing amendments to registration statements filed prior to the date of this 

Agreement or filing a universal shelf registration statement on Form S-3.. 

  
   

   

 
   

 

(c)           Compliance. Each Holder covenants and agrees that it will comply with the prospectus 

delivery requirements of the Securities Act as applicable to it in connection with sales of Registrable Securities 

pursuant to a Registration Statement. 

 

(d)           Discontinued Disposition.  By its acquisition of Registrable Securities, each Holder agrees 

that, upon receipt of a notice from the Company of the occurrence of any event of the kind described in Section 

3(d)(iii) through (vi), such Holder will forthwith discontinue disposition of such Registrable Securities under a 

Registration Statement until it is advised in writing (the “Advice”) by the Company that the use of the 

applicable Prospectus (as it may have been supplemented or amended) may be resumed.  The Company will use 

its best efforts to ensure that the use of the Prospectus may be resumed as promptly as is practicable.  The 

Company agrees and acknowledges that any periods during which the Holder is required to discontinue the 

disposition of the Registrable Securities hereunder shall be subject to the provisions of Section 2(b). 

 

(e)           Piggy-Back Registrations. If, at any time during the Effectiveness Period, there is not an 

effective Registration Statement covering all of the Registrable Securities and the Company shall determine to 

prepare and file with the Commission a registration statement relating to an offering for its own account (other 

than a universal shelf registration statement on Form S-3) or the account of others under the Securities Act of 

any of its equity securities, other than on Form S-4 or Form S-8 (each as promulgated under the Securities Act) 

or their then equivalents relating to equity securities to be issued solely in connection with any acquisition of 

any entity or business or equity securities issuable in connection with the Company’s stock option or other 

employee benefit plans, then the Company shall deliver to each Holder a written notice of such determination 

and, if within fifteen days after the date of the delivery of such notice, any such Holder shall so request in 

writing, the Company shall include in such registration statement all or any part of such Registrable Securities 

such Holder requests to be registered; provided, however, that the Company shall not be required to register any 

Registrable Securities pursuant to this Section 6(e) that are eligible for resale pursuant to Rule 144 promulgated 

by the Commission pursuant to the Securities Act or that are the subject of a then effective Registration 

Statement. 

 

(f)           Amendments and Waivers. The provisions of this Agreement, including the provisions of this 

sentence, may not be amended, modified or supplemented, and waivers or consents to departures from the 

provisions hereof may not be given, unless the same shall be in writing and signed by the Company and the 

Holders of 67% or more of the then outstanding Registrable Securities (including, for this purpose any 

Registrable Securities issuable upon exercise or conversion of any Security).  If a Registration Statement does 

not register all of the Registrable Securities pursuant to a waiver or amendment done in compliance with the 

previous sentence, then the number of Registrable Securities to be registered for each Holder shall be reduced 

pro rata among all Holders and each Holder shall have the right to designate which of its Registrable Securities 

shall be omitted from such Registration Statement. Notwithstanding the foregoing, a waiver or consent to depart 

from the provisions hereof with respect to a matter that relates exclusively to the rights of a Holder or some 

Holders and that does not directly or indirectly affect the rights of other Holders may be given by such Holder or 

Holders of all of the Registrable Securities to which such waiver or consent relates; provided, however, that the 

provisions of this sentence may not be amended, modified, or supplemented except in accordance with the 

provisions of the first  sentence of this Section 6(f). 



 
   

   

 
   

 

(g)           Notices. Any and all notices or other communications or deliveries required or permitted to 

be provided hereunder shall be delivered as set forth in the Purchase Agreement. 

 

(h)           Successors and Assigns. This Agreement shall inure to the benefit of and be binding upon the 

successors and permitted assigns of each of the parties and shall inure to the benefit of each Holder. The 

Company may not assign (except by merger) its rights or obligations hereunder without the prior written consent 

of all of the Holders of the then outstanding Registrable Securities.  Each Holder may assign their respective 

rights hereunder in the manner and to the Persons as permitted under Section 5.7 of the Purchase Agreement. 

 

(i)           No Inconsistent Agreements. Neither the Company nor any of its Subsidiaries has entered, as 

of the date hereof, nor shall the Company or any of its Subsidiaries, on or after the date of this Agreement, enter 

into any agreement with respect to its securities, that would have the effect of impairing the rights granted to the 

Holders in this Agreement or otherwise conflicts with the provisions hereof.  Except as set forth on Schedule 

6(i), neither the Company nor any of its Subsidiaries has previously entered into any agreement granting any 

registration rights with respect to any of its securities to any Person that have not been satisfied in full. 

 

(j)           Execution and Counterparts. This Agreement may be executed in two or more counterparts, 

all of which when taken together shall be considered one and the same agreement and shall become effective 

when counterparts have been signed by each party and delivered to the other party, it being understood that both 

parties need not sign the same counterpart.  In the event that any signature is delivered by facsimile transmission 

or by e-mail delivery of a “.pdf” format data file, such signature shall create a valid and binding obligation of 

the party executing (or on whose behalf such signature is executed) with the same force and effect as if such 

facsimile or “.pdf” signature page were an original thereof. 

 

(k)           Governing Law.  All questions concerning the construction, validity, enforcement and 

interpretation of this Agreement shall be determined in accordance with the provisions of the Purchase 

Agreement. 

 

(l)           Cumulative Remedies. The remedies provided herein are cumulative and not exclusive of any 

other remedies provided by law. 

  
   

   

 
   

 

(m)           Severability. If any term, provision, covenant or restriction of this Agreement is held by a 

court of competent jurisdiction to be invalid, illegal, void or unenforceable, the remainder of the terms, 

provisions, covenants and restrictions set forth herein shall remain in full force and effect and shall in no way be 

affected, impaired or invalidated, and the parties hereto shall use their commercially reasonable efforts to find 

and employ an alternative means to achieve the same or substantially the same result as that contemplated by 

such term, provision, covenant or restriction. It is hereby stipulated and declared to be the intention of the parties 

that they would have executed the remaining terms, provisions, covenants and restrictions without including any 

of such that may be hereafter declared invalid, illegal, void or unenforceable. 

 

(n)           Headings. The headings in this Agreement are for convenience only, do not constitute a part 

of the Agreement and shall not be deemed to limit or affect any of the provisions hereof. 

 

(o)           Independent Nature of Holders’ Obligations and Rights. The obligations of each Holder 

hereunder are several and not joint with the obligations of any other Holder hereunder, and no Holder shall be 

responsible in any way for the performance of the obligations of any other Holder hereunder. Nothing contained 

herein or in any other agreement or document delivered at any closing, and no action taken by any Holder 

pursuant hereto or thereto, shall be deemed to constitute the Holders as a partnership, an association, a joint 

venture or any other kind of entity, or create a presumption that the Holders are in any way acting in concert 

with respect to such obligations or the transactions contemplated by this Agreement. Each Holder shall be 



entitled to protect and enforce its rights, including without limitation the rights arising out of this Agreement, 

and it shall not be necessary for any other Holder to be joined as an additional party in any proceeding for such 

purpose. 

 

******************** 

  

(Signature Pages Follow) 

 
   

   

 
   

 

               IN WITNESS WHEREOF, the parties have executed this Registration Rights Agreement as of the date 

first written above. 

 

AGFEED INDUSTRIES, INC. 
      
By: /s/ Gerry Daignault 
   Name:Gerry Daignault 
   Title: COO 

  

[SIGNATURE PAGE OF HOLDERS FOLLOWS] 

  
   

   

 
   

 

[SIGNATURE PAGE OF HOLDERS TO FEED RRA] 

  

Name of Holder: __________________________ 

 

Signature of Authorized Signatory of Holder: __________________________ 

 

Name of Authorized Signatory: _________________________ 

 

Title of Authorized Signatory: __________________________ 

 

[SIGNATURE PAGES CONTINUE] 

  
   

   

 
   

 

Annex A 
 

Plan of Distribution 

 

Each Selling Stockholder (the “Selling Stockholders”) of the common stock and any of their pledgees, 

assignees and successors-in-interest may, from time to time, sell any or all of their shares of common stock 

covered hereby on the [principal Trading Market] or any other stock exchange, market or trading facility on 

which the shares are traded or in private transactions.  These sales may be at fixed or negotiated prices.  A 

Selling Stockholder may use any one or more of the following methods when selling shares: 

  

    ordinary brokerage transactions and transactions in which the broker-dealer solicits 

purchasers; 
  

    block trades in which the broker-dealer will attempt to sell the shares as agent but may 

position and resell a portion of the block as principal to facilitate the transaction; 
  



    purchases by a broker-dealer as principal and resale by the broker-dealer for its account; 
  

    an exchange distribution in accordance with the rules of the applicable exchange; 
  

    privately negotiated transactions; 
  

    settlement of short sales entered into after the effective date of the registration statement of 

which this prospectus is a part; 
  

    in transactions through broker-dealers that agree with the Selling Stockholders to sell a 

specified number of such shares at a stipulated price per share; 
  

    through the writing or settlement of options or other hedging transactions, whether through an 

options exchange or otherwise; 
  

    a combination of any such methods of sale; or 
  

    any other method permitted pursuant to applicable law. 
  

The Selling Stockholders may also sell shares under Rule 144 under the Securities Act of 1933, as 

amended (the “Securities Act”), if available, rather than under this prospectus. 

  
   

   

 
   

 

Broker-dealers engaged by the Selling Stockholders may arrange for other brokers-dealers to 

participate in sales.  Broker-dealers may receive commissions or discounts from the Selling Stockholders (or, if 

any broker-dealer acts as agent for the purchaser of shares, from the purchaser) in amounts to be negotiated, but, 

except as set forth in a supplement to this Prospectus, in the case of an agency transaction not in excess of a 

customary brokerage commission in compliance with FINRA Rule 2440; and in the case of a principal 

transaction a markup or markdown in compliance with FINRA IM-2440. 

  

In connection with the sale of the common stock or interests therein, the Selling Stockholders may 

enter into hedging transactions with broker-dealers or other financial institutions, which may in turn engage in 

short sales of the common stock in the course of hedging the positions they assume.  The Selling Stockholders 

may also sell shares of the common stock short and deliver these securities to close out their short positions, or 

loan or pledge the common stock to broker-dealers that in turn may sell these securities.  The Selling 

Stockholders may also enter into option or other transactions with broker-dealers or other financial institutions 

or create one or more derivative securities which require the delivery to such broker-dealer or other financial 

institution of shares offered by this prospectus, which shares such broker-dealer or other financial institution 

may resell pursuant to this prospectus (as supplemented or amended to reflect such transaction). 

  

The Selling Stockholders and any broker-dealers or agents that are involved in selling the shares may 

be deemed to be “underwriters” within the meaning of the Securities Act in connection with such sales.  In such 

event, any commissions received by such broker-dealers or agents and any profit on the resale of the shares 

purchased by them may be deemed to be underwriting commissions or discounts under the Securities Act.  Each 

Selling Stockholder has informed the Company that it does not have any written or oral agreement or 

understanding, directly or indirectly, with any person to distribute the Common Stock. In no event shall any 

broker-dealer receive fees, commissions and markups which, in the aggregate, would exceed eight percent (8%). 

  

The Company is required to pay certain fees and expenses incurred by the Company incident to the 

registration of the shares.  The Company has agreed to indemnify the Selling Stockholders against certain 

losses, claims, damages and liabilities, including liabilities under the Securities Act. 

  

Because Selling Stockholders may be deemed to be “underwriters” within the meaning of the 

Securities Act, they will be subject to the prospectus delivery requirements of the Securities Act including Rule 

172 thereunder.  The Selling Stockholders have advised us that there is no underwriter or coordinating broker 

acting in connection with the proposed sale of the resale shares by the Selling Stockholders. 



  

We agreed to keep this prospectus effective until the earlier of (i) the date on which the shares may be 

resold by the Selling Stockholders without registration and without regard to any volume or manner-of-sale 

limitations by reason of Rule 144, without the requirement for the Company to be in compliance with the 

current public information under Rule 144 under the Securities Act or any other rule of similar effect or (ii) all 

of the shares have been sold pursuant to this prospectus or Rule 144 under the Securities Act or any other rule of 

similar effect.  The resale shares will be sold only through registered or licensed brokers or dealers if required 

under applicable state securities laws. In addition, in certain states, the resale shares of Common Stock covered 

hereby may not be sold unless they have been registered or qualified for sale in the applicable state or an 

exemption from the registration or qualification requirement is available and is complied with. 

  
   

   

 
   

 

Under applicable rules and regulations under the Exchange Act, any person engaged in the distribution 

of the resale shares may not simultaneously engage in market making activities with respect to the common 

stock for the applicable restricted period, as defined in Regulation M, prior to the commencement of the 

distribution.  In addition, the Selling Stockholders will be subject to applicable provisions of the Exchange Act 

and the rules and regulations thereunder, including Regulation M, which may limit the timing of purchases and 

sales of shares of the common stock by the Selling Stockholders or any other person.  We will make copies of 

this prospectus available to the Selling Stockholders and have informed them of the need to deliver a copy of 

this prospectus to each purchaser at or prior to the time of the sale (including by compliance with Rule 172 

under the Securities Act). 

  
   

   

 
   

 

Annex B 
  

AGFEED INDUSTRIES, INC. 
  

Selling Stockholder Notice and Questionnaire 
  

The undersigned beneficial owner of common stock (the “Registrable Securities”) of AgFeed 

Industries, Inc., a Nevada corporation (the “Company”), understands that the Company has filed or intends to 

file with the Securities and Exchange Commission (the “Commission”) a registration statement (the 

“Registration Statement”) for the registration and resale under Rule 415 of the Securities Act of 1933, as 

amended (the “Securities Act”), of the Registrable Securities, in accordance with the terms of the Registration 

Rights Agreement (the “Registration Rights Agreement”) to which this document is annexed.  A copy of the 

Registration Rights Agreement is available from the Company upon request at the address set forth below.  All 

capitalized terms not otherwise defined herein shall have the meanings ascribed thereto in the Registration 

Rights Agreement. 

  

Certain legal consequences arise from being named as a selling stockholder in the Registration 

Statement and the related prospectus.  Accordingly, holders and beneficial owners of Registrable Securities are 

advised to consult their own securities law counsel regarding the consequences of being named or not being 

named as a selling stockholder in the Registration Statement and the related prospectus. 

  

NOTICE 
  

The undersigned beneficial owner (the “Selling Stockholder”) of Registrable Securities hereby elects to 

include the Registrable Securities owned by it in the Registration Statement. 

  
   

   

 
   

 



The undersigned hereby provides the following information to the Company and represents and warrants that 

such information is accurate: 

  

QUESTIONNAIRE 
  

1. Name. 
  

 

  
(a

) 
Full Legal Name of Selling Stockholder 

      
    _______________________________________________________________________________________

___  
  

 

  
(b

) 
Full Legal Name of Registered Holder (if not the same as (a) above) through which Registrable Securities 

are held: 

      
    _______________________________________________________________________________________

___  
  

 

  
(c

) 
Full Legal Name of Natural Control Person (which means a natural person who directly or indirectly alone or 

with others has power to vote or dispose of the securities covered by this Questionnaire): 

      
    _______________________________________________________________________________________

___  
  

2. Address for Notices to Selling Stockholder: 
  

   
   
   
Telephone:          
Fax:   
Contact Person:      
 

3. Broker-Dealer Status: 
  

   (a) Are you a broker-dealer? 
  

Yes                         No    

  

   (b) If “yes” to Section 3(a), did you receive your Registrable Securities as compensation for 

investment banking services to the Company? 
  

Yes                        No   

  

 Note: If “no” to Section 3(b), the Commission’s staff has indicated that you should be identified as 

an underwriter in the Registration Statement. 
  
   

   

 
   

 

   (c) Are you an affiliate of a broker-dealer? 
  

Yes                        No    

  

   (d) If you are an affiliate of a broker-dealer, do you certify that you purchased the Registrable 

Securities in the ordinary course of business, and at the time of the purchase of the Registrable 



Securities to be resold, you had no agreements or understandings, directly or indirectly, with 

any person to distribute the Registrable Securities? 
  

Yes                        No    

  

 Note: If “no” to Section 3(d), the Commission’s staff has indicated that you should be identified as 

an underwriter in the Registration Statement. 
  

4. Beneficial Ownership of Securities of the Company Owned by the Selling Stockholder. 
  

Except as set forth below in this Item 4, the undersigned is not the beneficial or registered owner of any 

securities of the Company other than the securities issuable pursuant to the Purchase Agreement. 

  

 

  
(a

) 
Type and Amount of other securities beneficially owned by the Selling Stockholder: 

      
    _______________________________________________________________________________________

___   
    _______________________________________________________________________________________

___  
  
   

   

 
   

 

5. Relationships with the Company: 
  

Except as set forth below, neither the undersigned nor any of its affiliates, officers, directors or principal equity 

holders (owners of 5% of more of the equity securities of the undersigned) has held any position or office or has 

had any other material relationship with the Company (or its predecessors or affiliates) during the past three 

years. 

  

State any exceptions here: 
  
__________________________________________________________________________________________

  
__________________________________________________________________________________________

  
  

The undersigned agrees to promptly notify the Company of any inaccuracies or changes in the 

information provided herein that may occur subsequent to the date hereof at any time while the Registration 

Statement remains effective. 

  

By signing below, the undersigned consents to the disclosure of the information contained herein in its 

answers to Items 1 through 5 and the inclusion of such information in the Registration Statement and the related 

prospectus and any amendments or supplements thereto.  The undersigned understands that such information 

will be relied upon by the Company in connection with the preparation or amendment of the Registration 

Statement and the related prospectus and any amendments or supplements thereto. 

  

IN WITNESS WHEREOF the undersigned, by authority duly given, has caused this Notice and 

Questionnaire to be executed and delivered either in person or by its duly authorized agent. 

  

Date:       Beneficial Owner:    

      
   By:    
      Name: 
      Title: 
  



PLEASE FAX A COPY (OR EMAIL A .PDF COPY) OF THE COMPLETED AND EXECUTED 

NOTICE AND QUESTIONNAIRE, AND RETURN THE ORIGINAL BY OVERNIGHT MAIL, TO: 
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EXHIBIT C 
 

FORM OF WARRANT 
  

NEITHER THE ISSUANCE AND SALE OF THESE SECURITIES NOR THE SECURITIES 

ISSUABLE UPON EXERCISE OF THESE SECURITIES HAVE BEEN REGISTERED UNDER THE 

SECURITIES ACT OF 1933, AS AMENDED (THE "SECURITIES ACT"), OR APPLICABLE STATE 

SECURITIES LAWS AND, ACCORDINGLY, MAY NOT BE OFFERED FOR SALE, SOLD, 

TRANSFERRED, OR ASSIGNED IN THE ABSENCE OF (A) AN EFFECTIVE REGISTRATION 

STATEMENT UNDER THE SECURITIES ACT OR (B) AN AVAILABLE EXEMPTION FROM, OR 

IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE 

SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS AS 

EVIDENCED BY A LEGAL OPINION OF COUNSEL TO THE TRANSFEROR TO SUCH EFFECT, 

THE SUBSTANCE OF WHICH SHALL BE REASONABLY ACCEPTABLE TO THE COMPANY OR 

RULE 144 OR RULE 144A UNDER THE SECURITIES ACT. 

  

COMMON STOCK PURCHASE WARRANT 
 

AGFEED INDUSTRIES, INC. 
  

Warrant Shares: _______ Initial Exercise Date: May ____, 2009 
  

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value 

received, _____________ (the “Holder”) is entitled, upon the terms and subject to the limitations on exercise 

and the conditions hereinafter set forth, at any time on or after the date hereof (the “Initial Exercise Date”) and 

on or prior to the close of business on the five year anniversary of the Initial Exercise Date (the “Termination 

Date”) but not thereafter, to subscribe for and purchase from AgFeed Industries, Inc., a Nevada corporation (the 

“Company”), up to ______ shares (the “Warrant Shares”) of Common Stock.  The purchase price of one share 

of Common Stock under this Warrant shall be equal to the Exercise Price, as defined in Section 2(b). 

  

Section 1.    Definitions.  Capitalized terms used and not otherwise defined herein shall have the 

meanings set forth in that certain Securities Purchase Agreement (the “Purchase Agreement”), dated May ___, 

2009, among the Company and the purchasers signatory thereto. 
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Section 2. 

  

(a)           Exercise. Exercise of the purchase rights represented by this Warrant may be made, in whole 

or in part, at any time or times on or after the Initial Exercise Date and on or before the Termination Date by (1) 

delivery to the Company (or such other office or agency of the Company as it may designate by notice in 

writing to the registered Holder at the address of the Holder appearing on the books of the Company) of a duly 

executed facsimile copy of the Notice of Exercise Form annexed hereto; and (2) delivery to the Company of the 

aggregate Exercise Price of the shares thereby purchased by wire transfer or cashier’s check drawn on a United 

States bank.  Notwithstanding anything herein to the contrary, the Holder shall not be required to physically 

surrender this Warrant to the Company until the Holder has purchased all of the Warrant Shares available 

hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to 

the Company for cancellation within three trading Days of the date the final Notice of Exercise is delivered to 

the Company.  Execution and delivery of the Notice of Exercise Form with respect to less than all of the 

Warrant Shares shall have the same effect as cancellation of the original Warrant and issuance of a new Warrant 

evidencing the right to purchase the remaining number of Warrant Shares.  The Holder and the Company shall 

maintain records showing the number of Warrant Shares purchased and the date of such purchases.  The Holder 

and any assignee, by acceptance of this Warrant, acknowledge and agree that, by reason of the provisions 

of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the number of 

Warrant Shares available for purchase hereunder at any given time may be less than the amount stated 

on the face hereof. 
  



(b)           Exercise Price.  The exercise price per share of the Common Stock under this Warrant shall 

be $_____, subject to adjustment hereunder (the “Exercise Price”). 

  

(c)           Cashless Exercise.  If at any time after November __, 2009, upon the exercise hereof, if there 

is no effective registration statement registering (or the prospectus contained therein is not available for) the 

issuance of the Warrant Shares to the Holder and all of the Warrant Shares are not then registered for resale by 

the Holder into the market at market prices from time to time on an effective registration statement for use on a 

continuous basis (or the prospectus contained therein is not available for use), then this Warrant may also be 

exercised at such time by means of a “cashless exercise” in which the Holder shall be entitled to receive a 

certificate for the number of Warrant Shares equal to the quotient obtained by dividing [(A-B) (X)] by (A), 

where: 

  

 (A) = the VWAP on the Trading Day immediately preceding the date of such election; 

 

(B) = the Exercise Price of this Warrant, as adjusted; and 

 

(X) = the number of Warrant Shares issuable upon exercise of this Warrant in accordance with the 

terms of this Warrant by means of a cash exercise rather than a cashless exercise. 

 
   

2 

 
   

 

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) 

if the Common Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of 

the Common Stock for such date (or the nearest preceding date) on the Trading Market on which the Common 

Stock is then listed or quoted for trading as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. 

(New York City time) to 4:02 p.m. (New York City time); (b)  if the OTC Bulletin Board is not a Trading 

Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding date) 

on the OTC Bulletin Board; (c) if the Common Stock is not then listed or quoted for trading on the OTC 

Bulletin Board and if prices for the Common Stock are then reported in the “Pink Sheets” published by Pink 

OTC Markets, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most 

recent bid price per share of the Common Stock so reported; or (d) in all other cases, the fair market value of a 

share of Common Stock as determined by an independent appraiser selected in good faith by the Holder and 

reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company. 

 

"Trading Day" means a day on which the New York Stock Exchange is open for trading. 

  

"Trading Market" means the following markets or exchanges on which the Common Stock is listed or 

quoted for trading on the date in question: the NYSE Alternext, the Nasdaq Capital Market, the Nasdaq Global 

Market, the Nasdaq Global Select Market, the New York Stock Exchange, or the OTC Bulletin Board. 
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(d)           Holder’s Restrictions.  The Company shall not effect any exercise of this Warrant, and a 

Holder shall not have the right to exercise any portion of this Warrant, pursuant to Section 2 or otherwise, to the 

extent that after giving effect to such issuance after exercise as set forth on the applicable Notice of Exercise, the 

Holder (together with the Holder’s Affiliates, and any other person or entity acting as a group together with the 

Holder or any of the Holder’s Affiliates), would beneficially own in excess of the Beneficial Ownership 

Limitation (as defined below).  For purposes of the foregoing sentence, the number of shares of Common Stock 

beneficially owned by the Holder and its Affiliates shall include the number of shares of Common Stock 

issuable upon exercise of this Warrant with respect to which such determination is being made, but shall exclude 

the number of shares of Common Stock which would be issuable upon (A) exercise of the remaining, 

nonexercised portion of this Warrant beneficially owned by the Holder or any of its Affiliates and (B) exercise 

or conversion of the unexercised or nonconverted portion of any other securities of the Company (including, 

without limitation, any other  Common Stock Equivalents) subject to a limitation on conversion or exercise 



analogous to the limitation contained herein beneficially owned by the Holder or any of its Affiliates.  Except as 

set forth in the preceding sentence, for purposes of this Section 2(d), beneficial ownership shall be calculated in 

accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated thereunder, it 

being acknowledged by the Holder that the Company is not representing to the Holder that such calculation is in 

compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any schedules 

required to be filed in accordance therewith.   To the extent that the limitation contained in this Section 2(d) 

applies, the determination of whether this Warrant is exercisable (in relation to other securities owned by the 

Holder together with any Affiliates) and of which portion of this Warrant is exercisable shall be in the sole 

discretion of the Holder, and the submission of a Notice of Exercise shall be deemed to be the Holder’s 

determination of whether this Warrant is exercisable (in relation to other securities owned by the Holder 

together with any Affiliates) and of which portion of this Warrant is exercisable, in each case subject to the 

Beneficial Ownership Limitation, and the Company shall have no obligation to verify or confirm the accuracy of 

such determination.   In addition, a determination as to any group status as contemplated above shall be 

determined in accordance with Section 13(d) of the Exchange Act and the rules and regulations promulgated 

thereunder.  For purposes of this Section 2(d), in determining the number of outstanding shares of Common 

Stock, a Holder may rely on the number of outstanding shares of Common Stock as reflected in (A) the 

Company’s most recent periodic annual report as the case may be, (B) a more recent public announcement by 

the Company or (C) any other notice by the Company or the Transfer Agent setting forth the number of shares 

of Common Stock outstanding.  Upon the written or oral request of a Holder, the Company shall within two 

Trading Days confirm orally and in writing to the Holder the number of shares of Common Stock then 

outstanding.  In any case, the number of outstanding shares of Common Stock shall be determined after giving 

effect to the conversion or exercise of securities of the Company, including this Warrant, by the Holder or its 

Affiliates since the date as of which such number of outstanding shares of Common Stock was reported.  The 

“Beneficial Ownership Limitation” shall be 4.9% of the number of shares of the Common Stock outstanding 

immediately after giving effect to the issuance of shares of Common Stock issuable upon exercise of this 

Warrant.  The Holder, upon not less than 61 days’ prior notice to the Company, may increase or decrease the 

Beneficial Ownership Limitation provisions of this Section 2(d), provided that the Beneficial Ownership 

Limitation in no event exceeds 9.99% of the number of shares of the Common Stock outstanding immediately 

after giving effect to the issuance of shares of Common Stock upon exercise of this Warrant held by the Holder 

and the provisions of this Section 2(d) shall continue to apply.  Any such increase or decrease will not be 

effective until the 61st day after such notice is delivered to the Company.  The provisions of this paragraph shall 

be construed and implemented in a manner otherwise than in strict conformity with the terms of this Section 

2(d) to correct this paragraph (or any portion hereof) which may be defective or inconsistent with the intended 

Beneficial Ownership Limitation herein contained or to make changes or supplements necessary or desirable to 

properly give effect to such limitation. The limitations contained in this paragraph shall apply to a successor 

holder of this Warrant.  The holders of Common Stock shall be third party beneficiaries of this paragraph and 

the Company may not waive this paragraph without the consent of holders of a majority of its Common Stock. 

 
   

4 

 
   

 

e)           Mechanics of Exercise. 

  

i.      Delivery of Certificates Upon Exercise.  Certificates for shares purchased hereunder shall be 

transmitted by the Transfer Agent to the Holder by crediting the account of the Holder’s prime broker with the 

Depository Trust Company through its Deposit Withdrawal Agent Commission (“DWAC”) system if the 

Company is then a participant in such system and either (A) there is an effective Registration Statement 

permitting the issuance of the Warrant Shares to or resale of the Warrant Shares by the Holder or (B) this 

Warrant is being exercised via cashless exercise, and otherwise by physical delivery to the address specified by 

the Holder in the Notice of Exercise within 3 Trading Days from the delivery to the Company of the Notice of 

Exercise Form, surrender of this Warrant (if required) and payment of the aggregate Exercise Price as set forth 

above (including by cashless exercise, if permitted) (the “Warrant Share Delivery Date”).  This Warrant shall be 

deemed to have been exercised on the date the Exercise Price is received by the Company.  The Warrant Shares 

shall be deemed to have been issued, and Holder or any other person so designated to be named therein shall be 

deemed to have become a holder of record of such shares for all purposes, as of the date the Warrant has been 

exercised by payment to the Company of the Exercise Price (or by cashless exercise, if permitted) and all taxes 

required to be paid by the Holder, if any, pursuant to Section 2(e)(vi) prior to the issuance of such shares, have 

been paid. 

  



ii.           Delivery of New Warrants Upon Exercise.  If this Warrant shall have been exercised in part, 

the Company shall, at the request of a Holder and upon surrender of this Warrant certificate, at the time of 

delivery of the certificate or certificates representing Warrant Shares, deliver to Holder a new Warrant 

evidencing the rights of Holder to purchase the unpurchased Warrant Shares called for by this Warrant, which 

new Warrant shall in all other respects be identical with this Warrant. 

  

iii.           Rescission Rights.  If the Company fails to cause the Transfer Agent to transmit to the Holder 

a certificate or the certificates representing the Warrant Shares pursuant to Section 2(e)(i) by the second Trading 

Day following the Warrant Share Delivery Date, then the Holder will have the right to rescind such exercise. 
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iv.           Compensation for Buy-In on Failure to Timely Deliver Certificates Upon Exercise.  In 

addition to any other rights available to the Holder, if the Company fails to cause the Transfer Agent to transmit 

to the Holder a certificate or the certificates representing the Warrant Shares pursuant to an exercise on or before 

the second Trading Day following the Warrant Share Delivery Date, and if after such date the Holder is required 

by its broker to purchase (in an open market transaction or otherwise) or the Holder’s brokerage firm otherwise 

purchases, shares of Common Stock to deliver in satisfaction of a sale by the Holder of the Warrant Shares 

which the Holder anticipated receiving upon such exercise (a “Buy-In”), then the Company shall (A) pay in cash 

to the Holder the amount, if any, by which (x) the total purchase price (including brokerage commissions, if 

any) paid by the Holder for such purchase of such shares (but no more than the number of Warrant Shares for 

which this Warrant was exercised) exceeds (y) the amount obtained by multiplying (1) the number of Warrant 

Shares that the Company was required to deliver to the Holder in connection with the exercise at issue times (2) 

the price at which the sell order giving rise to such purchase obligation was executed, and (B) at the option of 

the Holder, either reinstate the portion of the Warrant and equivalent number of Warrant Shares for which such 

exercise was not honored or deliver to the Holder the number of shares of Common Stock that would have been 

issued had the Company timely complied with its exercise and delivery obligations hereunder.  For example, if 

the Holder purchases Common Stock having a total purchase price of $11,000 to cover a Buy-In with respect to 

an attempted exercise of shares of Common Stock with an aggregate sale price giving rise to such purchase 

obligation of $10,000, under clause (A) of the immediately preceding sentence the Company shall be required to 

pay the Holder $1,000. The Holder shall provide the Company written notice indicating the amounts payable to 

the Holder in respect of the Buy-In and, upon request of the Company, evidence of the amount of such 

loss.  Nothing herein shall limit a Holder’s right to pursue any other remedies available to it hereunder, at law or 

in equity including, without limitation, a decree of specific performance and/or injunctive relief with respect to 

the Company’s failure to timely deliver certificates representing shares of Common Stock upon exercise of the 

Warrant as required pursuant to the terms hereof. 

  

v.      No Fractional Shares or Scrip.  No fractional shares or scrip representing fractional shares shall 

be issued upon the exercise of this Warrant.  As to any fraction of a share which the Holder would otherwise be 

entitled to purchase upon such exercise, the Company shall, at its election, either pay a cash adjustment in 

respect of such final fraction in an amount equal to such fraction multiplied by the Exercise Price or round up to 

the next whole share. 

  

vi.           Charges, Taxes and Expenses.  Issuance of certificates for Warrant Shares shall be made 

without charge to the Holder for any issue or transfer tax or other incidental expense in respect of the issuance 

of such certificate, all of which taxes and expenses shall be paid by the Company, and such certificates shall be 

issued in the name of the Holder or in such name or names as may be directed by the Holder; provided, 

however, that in the event certificates for Warrant Shares are to be issued in a name other than the name of the 

Holder, this Warrant when surrendered for exercise shall be accompanied by the Assignment Form attached 

hereto duly executed by the Holder and the Company may require, as a condition thereto, the payment of a sum 

sufficient to reimburse it for any transfer tax incidental thereto. 

  

vii.           Closing of Books.  The Company will not close its stockholder books or records in any 

manner which prevents the timely exercise of this Warrant, pursuant to the terms hereof. 
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Section 3.             Certain Adjustments. 

  

a)           Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) 

pays a stock dividend or otherwise makes a distribution or distributions on shares of its Common Stock or any 

other equity or equity equivalent securities payable in shares of Common Stock (which, for avoidance of doubt, 

shall not include any shares of Common Stock issued by the Company upon exercise of this Warrant), (ii) 

subdivides outstanding shares of Common Stock into a larger number of shares, (iii) combines (including by 

way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares, or (iv) issues 

by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case 

the Exercise Price shall be multiplied by a fraction of which the numerator shall be the number of shares of 

Common Stock (excluding treasury shares, if any) outstanding immediately before such event and of which the 

denominator shall be the number of shares of Common Stock outstanding immediately after such event and the 

number of shares issuable upon exercise of this Warrant shall be proportionately adjusted such that the 

aggregate Exercise Price of this Warrant shall remain unchanged.  Any adjustment made pursuant to this Section 

3(a) shall become effective immediately after the record date for the determination of stockholders entitled to 

receive such dividend or distribution and shall become effective immediately after the effective date in the case 

of a subdivision, combination or re-classification. 

  

b)           [RESERVED]. 

  

c)           Subsequent Rights Offerings.  If the Company, at any time while the Warrant is outstanding, 

shall issue rights, options or warrants to all holders of Common Stock (and not to the Holders) entitling them to 

subscribe for or purchase shares of Common Stock at a price per share less than the VWAP on the record date 

mentioned below, then, the Exercise Price shall be multiplied by a fraction, of which the denominator shall be 

the number of shares of the Common Stock outstanding on the date of issuance of such rights, options or 

warrants plus the number of additional shares of Common Stock offered for subscription or purchase, and of 

which the numerator shall be the number of shares of the Common Stock outstanding on the date of issuance of 

such rights, options or warrants plus the number of shares which the aggregate offering price of the total number 

of shares so offered (assuming receipt by the Company in full of all consideration payable upon exercise of such 

rights, options or warrants) would purchase at such VWAP.  Such adjustment shall be made whenever such 

rights, options or warrants are issued, and shall become effective immediately after the record date for the 

determination of stockholders entitled to receive such rights, options or warrants. 

  

d)           Pro Rata Distributions.  If the Company, at any time while this Warrant is outstanding, shall 

distribute to all holders of Common Stock (and not to Holders of the Warrants) evidences of its indebtedness or 

assets (excluding regularly scheduled cash dividends) or rights or warrants to subscribe for or purchase any 

security other than the Common Stock, then in each such case the Exercise Price shall be adjusted by 

multiplying the Exercise Price in effect immediately prior to the record date fixed for determination of 

stockholders entitled to receive such distribution by a fraction of which the denominator shall be the VWAP 

determined as of the record date mentioned above, and of which the numerator shall be such VWAP on such 

record date less the then per share fair market value at such record date of the portion of such assets or evidence 

of indebtedness so distributed applicable to one outstanding share of the Common Stock as determined by the 

Board of Directors in good faith.  The adjustments shall be described in a statement provided to the Holder of 

the portion of assets, evidences of indebtedness or subscription rights so distributed or such subscription rights 

applicable to one share of Common Stock.  Such adjustment shall be made whenever any such distribution is 

made and shall become effective immediately after the record date mentioned above. 
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e)           Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, 

directly or indirectly, in one or more related transactions effects any merger or consolidation of the Company 

with or into another Person, (ii) the Company, directly or indirectly, effects any sale, lease, license, assignment, 

transfer, conveyance or other disposition of all or substantially all of its assets in one or a series of related 

transactions, (iii) any, direct or indirect, purchase offer, tender offer or exchange offer (whether by the Company 

or another Person) is completed pursuant to which holders of Common Stock are permitted to sell, tender or 

exchange their shares for other securities, cash or property and has been accepted by the holders of 50% or more 



of the outstanding Common Stock, (iv) the Company, directly or indirectly, in one or more related transactions 

effects any reclassification, reorganization or recapitalization of the Common Stock or any compulsory share 

exchange pursuant to which the Common Stock is effectively converted into or exchanged for other securities, 

cash or property, (v) the Company, directly or indirectly, in one or more related transactions consummates a 

stock or share purchase agreement or other business combination (including, without limitation, a 

reorganization, recapitalization, spin-off or scheme of arrangement) with another Person whereby such other 

Person acquires more than 50% of the outstanding shares of Common Stock (not including any shares of 

Common Stock held by the other Person or other Persons making or party to, or associated or affiliated with the 

other Persons making or party to, such stock or share purchase agreement or other business combination) (each 

a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have the 

right to receive, for each Warrant Share that would have been issuable upon such exercise immediately prior to 

the occurrence of such Fundamental Transaction, at the option of the Holder (without regard to any limitation in 

Section 2(d) on the exercise of this Warrant), the number of shares of Common Stock of the successor or 

acquiring corporation or of the Company, if it is the surviving corporation, and any additional consideration (the 

“Alternate Consideration”) receivable as a result of such Fundamental Transaction by a holder of the number of 

shares of Common Stock for which this Warrant is exercisable immediately prior to such Fundamental 

Transaction (without regard to any limitation in Section 2(d) on the exercise of this Warrant). For purposes of 

any such exercise, the determination of the Exercise Price shall be appropriately adjusted to apply to such 

Alternate Consideration based on the amount of Alternate Consideration issuable in respect of one share of 

Common Stock in such Fundamental Transaction, and the Company shall apportion the Exercise Price among 

the Alternate Consideration in a reasonable manner reflecting the relative value of any different components of 

the Alternate Consideration.  If holders of Common Stock are given any choice as to the securities, cash or 

property to be received in a Fundamental Transaction, then the Holder shall be given the same choice as to the 

Alternate Consideration it receives upon any exercise of this Warrant following such Fundamental 

Transaction.  Notwithstanding anything to the contrary, in the event of a Fundamental Transaction that is (1) an 

all cash transaction, (2) a “Rule 13e-3 transaction” as defined in Rule 13e-3 under the Exchange Act, or (3) a 

Fundamental Transaction involving a person or entity not traded on a national securities exchange, the Nasdaq 

Global Select Market, the Nasdaq Global Market, or the Nasdaq Capital Market, the Company or any Successor 

Entity (as defined below) shall at the Holder’s option, exercisable at any time concurrently with, or within 30 

days after, the consummation of the Fundamental Transaction, purchase this Warrant from the Holder by paying 

to the Holder an amount of cash equal to the Black Scholes Value of the remaining unexercised portion of this 

Warrant on the date of the consummation of such Fundamental Transaction.  “Black Scholes Value” means the 

value of this Warrant based on the Black and Scholes Option Pricing Model obtained from the “OV” function 

on Bloomberg, L.P. (“Bloomberg”) determined as of the day of consummation of the applicable Fundamental 

Transaction for pricing purposes and reflecting (A) a risk-free interest rate corresponding to the U.S. Treasury 

rate for a period equal to the time between the date of the public announcement of the applicable Fundamental 

Transaction and the Termination Date, (B) an expected volatility equal to the greater of 100% and the 100 day 

volatility obtained from the HVT function on Bloomberg as of the Trading Day immediately following the 

public announcement of the applicable Fundamental Transaction, (C) the underlying price per share used in 

such calculation shall be the sum of the price per share being offered in cash, if any, plus the value of any non-

cash consideration, if any, being offered in such Fundamental Transaction and (D) a remaining option time 

equal to the time between the date of the public announcement of the applicable Fundamental Transaction and 

the Termination Date.  The Company shall cause any successor entity in a Fundamental Transaction in which 

the Company is not the survivor (the “Successor Entity”) to assume in writing all of the obligations of the 

Company under this Warrant and the other Transaction Documents (as defined in the Purchase Agreement) in 

accordance with the provisions of this Section 3(e) pursuant to written agreements in form and substance 

reasonably satisfactory to the Holder and approved by the Holder (without unreasonable delay) prior to such 

Fundamental Transaction and shall, at the option of the holder of this Warrant, deliver to the Holder in exchange 

for this Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in 

form and substance to this Warrant which is exercisable for a corresponding number of shares of capital stock of 

such Successor Entity (or its parent entity) equivalent to the shares of Common Stock acquirable and receivable 

upon exercise of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such 

Fundamental Transaction, and with an exercise price which applies the exercise price hereunder to such shares 

of capital stock (but taking into account the relative value of the shares of Common Stock pursuant to such 

Fundamental Transaction and the value of such shares of capital stock, such number of shares of capital stock 

and such exercise price being for the purpose of protecting the economic value of this Warrant immediately 

prior to the consummation of such Fundamental Transaction), and which is reasonably satisfactory in form and 

substance to the Holder. Upon the occurrence of any such Fundamental Transaction, the Successor Entity shall 

succeed to, and be substituted for (so that from and after the date of such Fundamental Transaction, the 

provisions of this Warrant and the other Transaction Documents referring to the “Company” shall refer instead 



to the Successor Entity), and may exercise every right and power of the Company and shall assume all of the 

obligations of the Company under this Warrant and the other Transaction Documents with the same effect as if 

such Successor Entity had been named as the Company herein. 
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f)           Price Adjustment. No adjustment in the per share Exercise Price shall be required unless such 

adjustment would require an increase or decrease in the Exercise Price of at least $0.01; provided, however, that 

any adjustments which by reason of this paragraph are not required to be made shall be carried forward and 

taken into account in any subsequent adjustment. All calculations under this Section 3 shall be made to the 

nearest cent or to the nearest 1/100th of a share, as the case may be. 

  

g)           No Impairment. The Company will not, by amendment of its Articles of Incorporation or 

through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or 

any other voluntary action, avoid or seek to avoid the observance or performance of any of the terms to be 

observed or performed hereunder by the Company but will at all times in good faith assist in the carrying out of 

all the provisions of this Section 3 and in the taking of all such actions as may be necessary or appropriate in 

order to protect against impairment of the rights of the Registered Holder of this Warrant to adjustments in the 

Exercise Price. 

  

h)           Notice to Holder. 

  

i.      Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any provision 

of this Section 3, the Company shall promptly mail to the Holder a notice setting forth the Exercise Price after 

such adjustment and setting forth a brief statement of the facts requiring such adjustment. 

  

ii.           Notice to Allow Exercise by Holder.  If (A) the Company shall declare a dividend (or any 

other distribution in whatever form) on the Common Stock, (B) the Company shall declare a special 

nonrecurring cash dividend on or a redemption of the Common Stock, (C) the Company shall authorize the 

granting to all holders of the Common Stock rights or warrants to subscribe for or purchase any shares of capital 

stock of any class or of any rights, (D) the approval of any stockholders of the Company shall be required in 

connection with any reclassification of the Common Stock, any consolidation or merger to which the Company 

is a party, any sale or transfer of all or substantially all of the assets of the Company, of any compulsory share 

exchange whereby the Common Stock is converted into other securities, cash or property, or (E) the Company 

shall authorize the voluntary or involuntary dissolution, liquidation or winding up of the affairs of the Company, 

then, in each case, the Company shall cause to be mailed to the Holder at its last address as it shall appear upon 

the Warrant Register of the Company, at least 10 calendar days prior to the applicable record or effective date 

hereinafter specified, a notice stating (x) the date on which a record is to be taken for the purpose of such 

dividend, distribution, redemption, rights or warrants, or if a record is not to be taken, the date as of which the 

holders of the Common Stock of record to be entitled to such dividend, distributions, redemption, rights or 

warrants are to be determined or (y) the date on which such reclassification, consolidation, merger, sale, transfer 

or share exchange is expected to become effective or close, and the date as of which it is expected that holders 

of the Common Stock of record shall be entitled to exchange their shares of the Common Stock for securities, 

cash or other property deliverable upon such reclassification, consolidation, merger, sale, transfer or share 

exchange; provided that the failure to mail such notice or any defect therein or in the mailing thereof shall not 

affect the validity of the corporate action required to be specified in such notice. To the extent that any notice 

provided hereunder constitutes, or contains, material, non-public information regarding the Company or any of 

its subsidiaries, the Company shall simultaneously file such notice with the Commission pursuant to a Current 

Report on Form 8-K. The Holder is entitled to exercise this Warrant during the period commencing on the date 

of such notice to the effective date of the event triggering such notice. 
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Section 4.             Transfer of Warrant. 

  



a)           Transferability.  Subject to compliance with all applicable securities laws and conditions set 

forth in Section 4(d), this Warrant and all rights hereunder (including, without limitation, any registration rights) 

are transferable, in whole or in part, upon surrender of this Warrant at the principal office of the Company or its 

designated agent, together with a written assignment of this Warrant substantially in the form attached hereto 

duly executed by the Holder or its agent or attorney and funds sufficient to pay any transfer taxes payable upon 

the making of such transfer.  Upon such surrender and, if required, such payment, the Company shall execute 

and deliver a new Warrant or Warrants in the name of the assignee or assignees, as applicable, and in the 

denomination or denominations specified in such instrument of assignment, and shall issue to the assignor a new 

Warrant evidencing the portion of this Warrant not so assigned, and this Warrant shall promptly be 

cancelled.  The Warrant, if properly assigned, may be exercised by a new holder for the purchase of Warrant 

Shares without having a new Warrant issued. 

  

b)           New Warrants. This Warrant may be divided or combined with other Warrants upon 

presentation hereof at the aforesaid office of the Company, together with a written notice specifying the names 

and denominations in which new Warrants are to be issued, signed by the Holder or its agent or 

attorney.  Subject to compliance with Section 4(a), as to any transfer which may be involved in such division or 

combination, the Company shall execute and deliver a new Warrant or Warrants in exchange for the Warrant or 

Warrants to be divided or combined in accordance with such notice. All Warrants issued on transfers or 

exchanges shall be dated the initial issuance date set forth on the first page of this Warrant and shall be identical 

with this Warrant except as to the number of Warrant Shares issuable pursuant thereto. 

  

c)           Warrant Register. The Company shall register this Warrant, upon records to be maintained by 

the Company for that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to 

time.  The Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for 

the purpose of any exercise hereof or any distribution to the Holder, and for all other purposes, absent actual 

notice to the contrary. 
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d)           Transfer Restrictions.  If, at the time of the surrender of this Warrant in connection with any 

transfer of this Warrant, the transfer of this Warrant shall not be registered pursuant to an effective registration 

statement under the Securities Act and under applicable state securities or blue sky laws, the Company may 

require, as a condition of allowing such transfer (i) that the Holder or transferee of this Warrant, as the case may 

be, furnish to the Company a written opinion of counsel (which opinion shall be in form, substance and scope 

customary for opinions of counsel in comparable transactions) to the effect that such transfer may be made 

without registration under the Securities Act and under applicable state securities or blue sky laws, (ii) that the 

holder or transferee execute and deliver to the Company an investment letter in form and acceptance acceptable 

to the Company, and (iii) that the transferee be an "accredited investor" as defined in Rule 501(a)(1), (a)(2), 

(a)(3), (a)(7), or (a)(8) promulgated under the Securities Act or a "qualified institutional buyer" as defined in 

Rule 144A(a) under the Securities Act. 

  

Section 5.             Miscellaneous. 

  

a)           No Rights as Stockholder Until Exercise.  This Warrant does not entitle the Holder to any 

voting rights or other rights as a stockholder of the Company prior to the exercise hereof as set forth in Section 

2(e)(i). 

  

b)           Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt 

by the Company of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this 

Warrant, and in case of loss, theft or destruction, of indemnity or security reasonably satisfactory to it (which 

shall not include the posting of any bond), and upon surrender and cancellation of such Warrant certificate, if 

mutilated, the Company will make and deliver a new Warrant certificate of like tenor and dated as of such 

cancellation, in lieu of such Warrant certificate. 

  

c)           Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the taking of any action or 

the expiration of any right required or granted herein shall not be a Business Day, then, such action may be 

taken or such right may be exercised on the next succeeding Business Day. 
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d)           Authorized Shares. 

 

The Company covenants that, during the period the Warrant is outstanding, it will reserve 

from its authorized and unissued Common Stock a sufficient number of shares to provide for the issuance of the 

Warrant Shares upon the exercise of any purchase rights under this Warrant.  The Company further covenants 

that its issuance of this Warrant shall constitute full authority to its officers who are charged with the duty of 

executing stock certificates to execute and issue the necessary certificates for the Warrant Shares upon the 

exercise of the purchase rights under this Warrant.  The Company will take all such reasonable action as may be 

necessary to assure that such Warrant Shares may be issued as provided herein without violation of any 

applicable law or regulation, or of any requirements of the Trading Market upon which the Common Stock may 

be listed.  The Company covenants that all Warrant Shares which may be issued upon the exercise of the 

purchase rights represented by this Warrant will, upon exercise of the purchase rights represented by this 

Warrant, be duly authorized, validly issued, fully paid and nonassessable and free from all taxes, liens and 

charges created by the Company in respect of the issue thereof (other than taxes in respect of any transfer 

occurring contemporaneously with such issue). 

  

e)           Jurisdiction. All questions concerning the construction, validity, enforcement and 

interpretation of this Warrant shall be determined in accordance with the provisions of the Purchase Agreement. 

  

f)           Restrictions.  The Holder acknowledges that the Warrant Shares acquired upon the exercise of 

this Warrant, if not registered and the Holder does not utilize cashless exercise, will have restrictions upon resale 

imposed by state and federal securities laws. 

  

g)           Nonwaiver and Expenses.  No course of dealing or any delay or failure to exercise any right 

hereunder on the part of Holder shall operate as a waiver of such right or otherwise prejudice Holder’s rights, 

powers or remedies.  Without limiting any other provision of this Warrant or the Purchase Agreement, if the 

Company willfully and knowingly fails to comply with any provision of this Warrant, which results in any 

material damages to the Holder, the Company shall pay to Holder such amounts as shall be sufficient to cover 

any costs and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate 

proceedings, incurred by Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of 

its rights, powers or remedies hereunder. 

  

h)           Notices.  Any notice, request or other document required or permitted to be given or delivered 

to the Holder by the Company shall be delivered in accordance with the notice provisions of the Purchase 

Agreement. 

  

i)           Limitation of Liability.  No provision hereof, in the absence of any affirmative action by 

Holder to exercise this Warrant to purchase Warrant Shares, and no enumeration herein of the rights or 

privileges of Holder, shall give rise to any liability of Holder for the purchase price of any Common Stock or as 

a stockholder of the Company, whether such liability is asserted by the Company or by creditors of the 

Company. 

  

j)           Remedies.  The Holder, in addition to being entitled to exercise all rights granted by law, 

including recovery of damages, will be entitled to specific performance of its rights under this Warrant.  The 

Company agrees that monetary damages would not be adequate compensation for any loss incurred by reason of 

a breach by it of the provisions of this Warrant and hereby agrees to waive and not to assert the defense in any 

action for specific performance that a remedy at law would be adequate. 
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k)           Successors and Assigns.  Subject to applicable securities laws, this Warrant and the rights and 

obligations evidenced hereby shall inure to the benefit of and be binding upon the successors of the Company 

and the successors and permitted assigns of Holder.  The provisions of this Warrant are intended to be for the 



benefit of all Holders from time to time of this Warrant and shall be enforceable by the Holder or holder of 

Warrant Shares. 

  

l)           Amendment.  This Warrant may be modified or amended or the provisions hereof waived with 

the written consent of the Company and  the Holder hereof. 

  

m)           Severability.  Wherever possible, each provision of this Warrant shall be interpreted in such 

manner as to be effective and valid under applicable law, but if any provision of this Warrant shall be prohibited 

by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or 

invalidity, without invalidating the remainder of such provisions or the remaining provisions of this Warrant. 

  

n)           Headings.  The headings used in this Warrant are for the convenience of reference only and 

shall not, for any purpose, be deemed a part of this Warrant. 

  

 

******************** 

 

(Signature Pages Follow) 
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IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer 

thereunto duly authorized as of the date first above indicated. 

  

AGFEED INDUSTRIES, INC. 
  
By:    

   Name: 
   Title: 
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NOTICE OF EXERCISE 
 

TO:   AGFEED INDUSTRIES, INC. 

 

(1)           The undersigned hereby elects to purchase ________ Warrant Shares of the 

Company pursuant to the terms of the attached Warrant (only if exercised in full), and tenders herewith payment 

of the exercise price in full, together with all applicable transfer taxes, if any. 

  

(2)           Payment shall take the form of (check applicable box): 

  

in lawful money of the United States; or 

  

 [if permitted] the cancellation of such number of Warrant Shares as is necessary, in accordance with the 

formula set forth in Section 2(c), to exercise this Warrant with respect to the maximum number of Warrant 

Shares purchasable pursuant to the cashless exercise procedure set forth in Section 2(c). 

  

(3)           Please issue a certificate or certificates representing said Warrant Shares in the name 

of the undersigned or in such other name as is specified below: 

  

_______________________________ 

 

 



The Warrant Shares shall be delivered to the following DWAC Account Number or by physical delivery of a 

certificate to: 

 

_______________________________ 

 

_______________________________ 

 

_______________________________ 

 

[SIGNATURE OF HOLDER] 

 

Name of Investing Entity: 

______________________________________________________________________________ 

Signature of Authorized Signatory of Investing Entity: 

________________________________________________________ 

Name of Authorized Signatory: 

__________________________________________________________________________ 

Title of Authorized Signatory: 

___________________________________________________________________________ 

Date: 

__________________________________________________________________________________________

____ 

 
   

 
   

 

ASSIGNMENT FORM 
 

(To assign the foregoing warrant, execute 

this form and supply required information. 

Do not use this form to exercise the warrant.) 

 

FOR VALUE RECEIVED, [____] all of or [_______] shares of the foregoing Warrant and all 

rights evidenced thereby are hereby assigned to 

  

_______________________________________________ whose address is 

 

_______________________________________________________________. 

 

  

_______________________________________________________________ 

 

Dated:  ______________, _______ 

 

 

Holder’s Signature:    
      

Holder’s Address:    
      
      

 

Signature Guaranteed:  ___________________________________________ 

  

NOTE:  The signature to this Assignment Form must correspond with the name as it appears on the face of the 

Warrant, without alteration or enlargement or any change whatsoever, and must be guaranteed by a bank or trust 

company.  Officers of corporations and those acting in a fiduciary or other representative capacity should file 

proper evidence of authority to assign the foregoing Warrant. 
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Exhibit 99.1 

  

AgFeed Industries, Inc. Announces $10 Million Private Placement 
  

NEW YORK, May 7, 2009 /PRNewswire-Asia/ — AgFeed Industries, Inc. (FEED - News), one of the largest 

independent hog production and animal nutrient companies in China, announced today that it has agreed to sell 

2,329,645 million shares of its Common Stock at a price of $4.2925 per share (approximately $10 million in the 

aggregate) to several institutional investors in a private placement transaction referred to as a PIPE transaction. 

The transaction will include warrants to purchase an additional 1,164,822 shares of common stock at an exercise 

price of $4.50 per share. The warrants will be exercisable immediately upon the closing of the transaction, and 

have a term of five years. The Company has agreed to register the shares and warrant shares for resale. 

 

Dr. Songyan Li stated, “I am very pleased with our ability to acquire this type of equity financing given the 

nature of the global tight markets.  It speaks well of how the investment community views AgFeed.”  The 

Company intends to use the net proceeds from this financing for the development of its genetic program and 

other growth initiatives. 

 

This press release does not constitute an offer to sell or the solicitation of an offer to buy any securities.  There 

shall not be any sale of these securities in any jurisdiction in which such offering would be unlawful. The 

securities offered and sold in the private placement have not been registered under the Securities Act of 1933, as 

amended, or any state securities laws, and may not be offered or sold in the United States absent registration, or 

an applicable exemption from registration under the Securities Act and applicable state securities laws. 

 

ABOUT AGFEED INDUSTRIES, INC. 
  

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China.  AgFeed has two profitable business lines -- premix animal feed and hog production.  

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the 

largest premix feed company in terms of revenues.  China is the world's largest hog producing country that 

produces over 600 million hogs per year, compared to approximately 100 million hogs in the U.S.  China also 

has the world's largest consumer base for pork consumption.  Over 65% of total meat consumed in China is 

pork.  Hog production in China enjoys income tax free status.  The pre-mix feed market in which AgFeed 

operates is an approximately $1.6 billion segment of China's $40 billion per year animal feed market, according 

to the China Feed Industry Association. 

  

SAFE HARBOR DISCLOSURE NOTICE 
  

The information contained in this press release and the attachments is as of May 6, 2009. The Company assumes 

no obligation to update any forward-looking statements contained in this earnings release or the attachments as a 

result of new information or future events or developments. 

 
   

   

 
   

 

This press release may contain forward-looking information about the Company. You can identify these 

statements by the fact that they use words such as "will," "anticipate," "estimate," "expect," "project," "intend," 

"plan," "believe," "target," "forecast" and other words and terms of similar meaning in connection with any 

discussion of future operating or financial performance or business plans and prospects. Readers are cautioned 

not to place undue reliance on forward-looking statements because actual results may differ materially from 

those expressed in, or implied by, the statements. Any forward-looking statement that the Company makes 

speaks only as of the date of such statement, and the Company undertakes no obligation to update any forward-

looking statements, whether as a result of new information, future events or otherwise. Comparisons of results 

for current and any prior periods are not intended to express any future trends or indications of future 

performance, unless expressed as such, and should only be viewed as historical data. 

 

Contact: 

  

Investor Relations: 



  

AgFeed Industries, Inc. 

Tel: 917-804-3584 (US) 

Email: IR@AGFEEDINC.COM 

  

The Company's policy is to handle all questions by email to IR@AGFEEDINC.COM and they will be answered 

as soon as possible 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

______________ 
 

FORM 8-K 
 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  May 13, 2009 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area code:    86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-

2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e 

4(c)) 
  

  

  

 
  

  

Item 7.01. Regulation FD Disclosure. 
 

On May 13, 2009, AgFeed Industries, Inc. (the "Company") issued a press release announcing that it had 

entered into a letter of intent to create a joint venture with M2P2, a leading US hog production and industry 

management consulting company. A copy of the press release is attached hereto as Exhibit 99.1. 

 

Beginning on May 13, 2009, the Company will be making the investor presentation furnished as Exhibit 99.2 

hereto. Exhibit 99.2 shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 

1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities under that Section and shall not 

be deemed to be incorporated by reference into any filing of the Company under the Securities Act of 1933, as 

amended (the "Securities Act"), or the Exchange Act. 

 

Item 9.01 Financial Statements and Exhibits. 



 

(d) Exhibits 
 

99.1  AgFeed Press Release, dated May 13, 2009 
 

99.2  AgFeed Investor Presentation, dated May 2009 
  

  

  

 
  

  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

 

Dated: May 13, 2009 

 

 
   AGFEED INDUSTRIES, INC.    
            
            
   By:   /s/ Gerard Daignault    
        Gerard Daignault    
        Chief Operating Officer    
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Exhibit 99.1 

 

AgFeed Industries Announces Entry into Letter of Intent to Create Joint Venture to Create Pan Asian 

Pork Production Management Company using Western Technology 
 

NEW YORK, NY--(PR Newswire)—May 13, 2009 -- AgFeed Industries, Inc. (FEED - News), one of the 

largest independent hog production and animal nutrient companies in China, today announced that it has entered 

into a letter of intent to form a joint venture with M2P2, a leading US hog production and industry management 

consulting company.  Formed in 2003, M2P2 merges expertise in all phases of hog production, from birth to 

market, into one company. Today, M2P2 operates in six states throughout the U.S. and owns and operates 

28,500 sows and finishes 1,200,000 market hogs annually. 

 

The joint venture will be a Pan Asian based production management company focused on introducing the 

western model of modern production systems. The management services offered will include facility planning, 

international staff training, science based genetics, bio security and interactive information systems to upgrade 

pork production systems throughout Asia. 

 

AgFeed will be the first customer of this joint venture. AgFeed's expansion plans will utilize the expertise in this 

joint venture to design, build, and operate a western model of hog production. AgFeed's operation will be staffed 

by U.S. trained Chinese employees applying proven western management production technology to maximize 

production with superior genetic animals that are “green” certified and exceed the standards of the food safety 

laws to be introduced in China in June 2009. 

 

The following steps will be taken by the joint venture to assure the success of this first project: 

 
   1. utilizing M2P2's personnel, it will provide the expertise working with AgFeed’s hog production team 

to engineer and build world-class sow farms, boar studs and finishing facilities. 
 
   2. through M2P2, it will train Chinese farm managers from AgFeed on the M2P2 efficient western style 

production systems used in the U.S. This will include training on sow farms, boar studs, finishing 

systems including health management and management information systems. 
 
   3. the joint venture will lever the success of these initial AgFeed operations into a separate operating 

company to employ its hog production expertise across the pan Asian market. 
 

Additionally, AgFeed, Hypor and M2P2 will explore the joint development of genetics programs to distribute 

world-class genetics and best bio-security practices across Pan Asian markets. 

 

The joint venture will be majority owned by AgFeed. After the initial beta-site project the joint venture will 

offer the proven services to hog producers in China and Asia as well as international companies seeking a 

foothold in the Pan-Asian market where 65% of the world’s hog production is consumed. 

 

AgFeed’s Chairman, Dr. Songyan Li, stated, “our new partner M2P2 was the obvious choice for the 

introduction of western style hog production technology.” He added, “I have always sought experts in genetics 

and hog production technology to increase our production rates. With our genetics program with Hypor in place 

and our joint venture with M2P2, we can increase our production rate by up to 30% while substantially 

upgrading the quality and the health of our herds.” 

 

Gerry Daignault, AgFeed's Chief Operating Officer, added, “M2P2 is a very focused production group of 

professionals that can implement design, processes and training to move AgFeed to the next level of production 

performance. It is our plan as part of the joint venture to leverage this knowledge to offer these services 

throughout the Pan Asian Market.” 

 

Glenn McClelland, the Chief Executive Officer of M2P2, stated “our organization is excited about working with 

AgFeed in developing progressive production systems in China. The combination of both companies creates a 

company which blends the expertise in modern pork production with the local knowledge of the Chinese culture 

to create a unique approach to Chinese swine production that will assure success.  The modern western systems 

will only work when applied with local knowledge and expertise.” 



  

 
  

ABOUT AGFEED INDUSTRIES, INC. 
 

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China.  AgFeed has two profitable business lines -- premix animal feed and hog production.  

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the 

largest premix feed company in terms of revenues.  China is the world's largest hog producing country that 

produces over 600 million hogs per year, compared to approximately 100 million hogs in the U.S.  China also 

has the world's largest consumer base for pork consumption.  Over 65% of total meat consumed in China is 

pork.  Hog production in China enjoys income tax free status.  The pre-mix feed market in which AgFeed 

operates is an approximately $1.6 billion segment of China's $40 billion per year animal feed market, according 

to the China Feed Industry Association. 

 

ABOUT M2P2, LLC 
 

M2P2 is a progressive pork production company and employer of choice in the industry. Formed in 2003, 

M2P2 merges expertise in all phases of hog production, from birth to market, into one company. Today, M2P2 

operates in six states throughout the U.S. and is leading the way in the pork production industry. M2P2 owns 

and operates 28,500 sows and finishes 1,200,000 market hogs annually. 

 

SAFE HARBOR DISCLOSURE NOTICE 
 

This press release contains forward-looking information about AgFeed, M2P2, and the joint venture 

contemplated by the letter of intent. You can identify these statements by the fact that they use words such as 

"will," "anticipate," "estimate," "expect," "project," "intend," "plan," "believe," "target," "goal," "potential," 

"forecast" and other words and terms of similar meaning in connection with any discussion of future operating 

or financial performance, business plans and prospects, and the planned joint venture.  Readers are cautioned not 

to place undue reliance on such forward-looking statements because risks and uncertainties may cause actual 

results to differ materially from those expressed in, or implied by, such statements. Among such risks and 

uncertainties are the Company's ability to successfully negotiate and complete the definitive documentation for 

the joint venture and the risk factors described in the reports filed by the Company with the Securities and 

Exchange Commission.  Any forward-looking statement that AgFeed or M2P2 make speaks only as of the date 

of such statement, and neither AgFeed nor M2P2 undertake any obligation to update any forward-looking 

statements, whether as a result of new information, future events or otherwise.  Comparisons of results for 

current and any prior periods are not intended to express any future trends or indications of future performance, 

unless expressed as such, and should only be viewed as historical data. 

 

Contact: 

 

AgFeed Industries, Inc. 

Tel: 917-804-3584 (US) 

Email: ir@agfeedinc.com 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

______________ 
  

FORM 8-K 
  

 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  June 11, 2009 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area code:     86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act 

(17 CFR 240.14d-2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act 

(17 CFR 240.13e-4(c)) 
 
   

   

 
   

  

Item 7.01  Regulation FD Disclosure. 
  

On June 17, 2009, AgFeed issued a press release announcing the results of voting at its 2009 Annual Meeting of 

Shareholders, held on June 11, 2009.  A copy of the press release is attached hereto as Exhibit 99.1. 

  

This exhibit shall not be deemed “filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as 

amended (the “Exchange Act”), or otherwise subject to the liabilities under that Section and shall not be deemed 

to be incorporated by reference into any filing of AgFeed under the Securities Act of 1933, as amended, or the 

Exchange Act. 

  

Item 8.01. Other Events. 
  

On April 13, 2009, AgFeed Industries, Inc. ("AgFeed" or the "Company") received a letter from the Listing 

Qualifications Department of the NASDAQ Stock Market ("Nasdaq") advising the Company that the 



Company's issuance of common stock and warrants in a registered direct offering on December 31, 2008 (the 

"December 2008 Financing") violated the shareholder approval requirement of Marketplace Rule 

5635(d)(2).  Marketplace Rule 5635(d)(2) requires that a company obtain shareholder approval shareholder 

approval for the issuance of common stock or securities exercisable for common stock equal to 20% or more of 

the common stock outstanding before the issuance for less than the greater of book or market value of the 

stock.  AgFeed received shareholder approval of the December 2008 Financing at its 2009 Annual Meeting of 

Shareholders on June 11, 2009 and advised Nasdaq of this on June 12, 2009.  Subsequently, Nasdaq advised the 

Company that it is in compliance with Marketplace Rule 5635(d)(2) and that it has concluded its review of this 

matter. 

    
Item 9.01 Financial Statements and Exhibits. 
  

(d)           Exhibits 

  

Exhibit Number   Description of Exhibit 
99.1    Press Release of AgFeed Industries, Inc. dated June 17, 2009 

 

  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated:  June 18, 2009 

  

  AGFEED INDUSTRIES, INC.   
        
  By:  /s/ Junhong Xiong   

    Junhong Xiong   
    Chief Executive Officer   
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Exhibit 99.1 

 

AgFeed Industries, Inc. Announces Results of Annual Meeting of Shareholders 
 

NEW YORK, NY--(PR Newswire)—June 17, 2009 -- AgFeed Industries, Inc. (FEED - News), one of the 

largest commercial hog producer and the largest animal nutrients company in China, today announced that the 

company’s five directors, Songyan Li, Fredric Rittereiser, Arnold Staloff, Junhong Xiong and Lixiang Zhang, 

were re-elected to one-year terms. 

 

In other voting, shareholders approved the sale and issuance in December 2008 to institutional investors of 

5,000,006 shares of its common stock and warrants to purchase up to an additional 3,500,004 shares, as required 

to be in compliance with Nasdaq Marketplace Rule 5635(d)(2).  As a result of this approval, AgFeed is in 

compliance with Nasdaq Marketplace Rules and its shares are no longer subject to being delisted from the 

Nasdaq Global Market. 

 

The final results have been verified by the independent inspector of elections and will appear in AgFeed's next 

10-Q report. 

 

 

ABOUT AGFEED INDUSTRIES, INC. 
  

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China.  AgFeed has two profitable business lines -- premix animal feed and hog production.  

AgFeed is China's largest commercial hog producer in terms of total annual hog production as well as the 

largest premix feed company in terms of revenues.  China is the world's largest hog producing country that 

produces over 600 million hogs per year, compared to approximately 100 million hogs in the U.S.  China also 

has the world's largest consumer base for pork consumption.  Over 65% of total meat consumed in China is 

pork.  Hog production in China enjoys income tax free status.  The pre-mix feed market in which AgFeed 

operates is an approximately $1.6 billion segment of China's $40 billion per year animal feed market, according 

to the China Feed Industry Association. 

  

Contact: 

  

AgFeed Industries, Inc. 

Tel: 917-804-3584 (US) 

Email: ir@agfeedinc.com 
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

  

 
  

FORM 8-K 
 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  June 25, 2009 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area code:           86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

      Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

 

      Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 

 

      Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 

 

      Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e 

4(c)) 

 
   

   

 
   

 

Item 5.02 Departure of Directors or Certain Officers; Election of Directors; Appointment of 

Certain Officers; Compensatory Arrangements of Certain Officers. 
  

(e) Entry into Compensatory Arrangements 
  

Effective as of June 25, 2009, Nanchang Best Animal Husbandry Co., Ltd. ("Nanchang"), a subsidiary of 

AgFeed Industries, Inc. ("AgFeed" or the "Company"), entered into Employment Agreements with certain 

executive officers of Nanchang and the Company (each, an "Executive" and together, the "Executives") - Dr. 

Songyan Li, AgFeed's Chairman and Chief Technology Officer of AgFeed and Nanchang, and Mr. Junhong 

Xiong, Chief Executive Officer of AgFeed and Nanchang. 

  

Employment Agreement with Dr. Songyan Li 

  



Pursuant to the employment agreement between Nanchang and Dr. Li, Dr. Li is entitled to the following: (i) an 

initial base salary of $42,000, (ii) a potential bonus, (iii) vacations as specified in Nanchang's employee manual 

for all employees, (iv) welfare benefits as specified in Nanchang's employee manual for all employees and 

(v) reimbursement of pre-approved business expenses. In the event of Dr. Li's termination without "cause," or in 

the event of death or disability or a "constructive termination," the Company shall pay Dr. Li a lump sum 

severance amount equal to $250,000. 

 

Employment Agreement with Mr. Junhong Xiong 

  

Pursuant to the employment agreement between Nanchang and Mr. Xiong, Mr. Xiong is entitled to the 

following: (i) an initial base salary of $36,000, (ii) a potential bonus, (iii) vacations as specified in Nanchang's 

employee manual for all employees, (iv) welfare benefits as specified in Nanchang's employee manual for all 

employees and (v) reimbursement of pre-approved business expenses. In the event of Mr. Xiong's termination 

without "cause," or in the event of death or disability or a "constructive termination," the Company shall pay 

Mr. Xiong a lump sum severance amount equal to $200,000. 

 

General Provisions of Employment Agreements with Executives 

 

The current term of the employment agreements extends until June 25, 2012, and the agreement term may renew 

for successive biennial terms upon at least 60 days advance written notice and consent of the respective 

Executive.  Each employment agreement contains standard Non-Solicitation and Non-Compete clauses. 

  

For purposes of the employment agreements with the Executives: (X) "cause" means (1) a refusal, failure, or 

inability to perform any reasonable assigned duties; (2) a material breach or violation of the employment 

agreement; (3) conduct that constitutes gross negligence or wilful misconduct; (4) material failure to follow 

AgFeed's or the Company's policies, directives, or orders applicable to AgFeed or Company employees holding 

comparable positions; (5) intentional destruction or theft of AgFeed or Company property or falsifications of 

AgFeed or Company documents; (6) conviction of a felony or any crime involving moral turpitude or a 

misdemeanor where imprisonment in excess of fifteen (15) days is imposed; or (7) violation of AgFeed's Code 

of Conduct and (Y) "constructive termination" generally means (1) material reduction of the scope of the 

Executive's duties for forty (40) consecutive business days, (2) a material reduction in the Executive's base 

salary, or (3) continued assignment to the Executive of any duties materially inconsistent with the level of the 

Executive's his position with the Company.  

  

  

  

 
  

  

Item 9.01       Financial Statements and Exhibits. 
  

(d)           Exhibits 

  

Exhibit Number  Description of Exhibit  
    
10.18 Employment Agreement, dated as of the 25th day of June, 2009, by and between 

Nanchang Best Animal Husbandry Co., Ltd. and Songyan Li 
  

10.19 Employment Agreement, dated as of the 25th day of June, 2009, by and between 

Nanchang Best Animal Husbandry Co., Ltd. and Junhong Xiong 
  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

Dated:    July 8, 2009 

 

AGFEED INDUSTRIES, INC. 
  

  



By: /s/ Junhong Xiong   
   Junhong Xiong   
   Chief Executive Officer   
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Exhibit 10.18 

 

EMPLOYMENT AGREEMENT 

  

THIS EMPLOYMENT AGREEMENT (this "Agreement") is entered into as of the 25th day of June, 

2009, by and between Nanchang Best Animal Husbandry Co., Ltd., a corporation organized under the laws of 

the People's Republic of China (the "Company"), and Songyan Li (the "Executive"). 

  

WHEREAS, the Company desires to set forth the nature and terms upon which the Company will 

employ Executive, including the amount of compensation and other benefits to be provided to Executive and 

any of the rights of the Executive in the event of the Executive's termination of employment with the 

Company.  The Executive is willing to commit to serve the Company on the terms and conditions herein 

provided;   and 

  

WHEREAS, the Executive is the Chairman of the Board of Directors of the Company and its parent, 

AgFeed Industries, Inc. ("AgFeed") 

  

NOW, THEREFORE, in consideration of the promises and the respective covenants and agreements of 

the parties herein contained, and intending to be legally bound hereby, the parties hereto agree as follows: 

  

1.           Employment.  The Company hereby agrees to employ the Executive, and the Executive hereby 

agrees to serve the Company, on the terms and conditions set forth herein.  So long as Executive is employed by 

the Company, Executive shall devote substantially all of his business time and energy and his best efforts to the 

performance of his duties as an employee of the Company. 

  

2.           Term.  The term ("Term") of Executive's employment under Section 1 will commence on the 

date hereof (the "Effective Date") and shall continue until the third anniversary of the Effective Date, subject to 

renewal or earlier termination as may be set forth in this Agreement. 

  

3.           Position and Duties.  Subject to the ultimate control of the Company, the Executive shall serve 

as the Chief Technology Officer of the Company and its parent, AgFeed, and shall handle such responsibilities 

and duties as are normally associated with this position and as may be delegated by the Chairman of AgFeed 

from time to time, including, but not limited to overseeing and managing the Company's feed and hog 

production formula technology.  The Executive shall report directly to the Board of Directors of AgFeed; 

provided, however, if the Executive is no longer the Chairman of AgFeed's Board of Directors for any reason, 

the Executive shall report directly to the Chief Executive Officer of the Company. 

  

4.           Compensation and Related Matters. 

  

(a)           Base Salary.  During the Executive's employment with the Company, the Company 

shall pay to the Executive a base salary at a rate of Forty Two Thousand Dollars ($42,000) per annum (Three 

Thousand Five Hundred Dollars ($3,500 per month), commencing on the Effective Date.  The Board of 

Directors of AgFeed, together with AgFeed's Compensation Committee, shall review the Executive's 

performance and base salary no less than annually and shall decide whether to grant any increase or decrease in 

the Executive's base salary and, if so, the amount of such increase or decrease based upon such review; 

provided, however, if the Executive is no longer the Chairman of AgFeed's Board of Directors for any reason, 

such review shall be conducted by the Chief Executive Officer of the Company, together with AgFeed's 

Compensation Committee. 

  

(b)           Payment of Base Salary.  The base salary (as determined in accordance with Section 

4(a)) shall be to the Executive in immediately available funds by wire transfer as directed by the Executive no 

less frequently than monthly in arrears. 

 
   

 
   

  

(c)           Bonuses.  The Executive shall be eligible for and may receive bonuses.  The amount, 

if any, and timing of any bonuses, shall be solely within the discretion of the Company. 

  



(d)           Expenses.  During the Term, the Executive shall be entitled to receive prompt 

reimbursement for all pre-approved expenses incurred by the Executive in performing services hereunder, 

including all expenses of travel and lodging while on business at the request of and in the service of the 

Company, provided that such expenses are incurred and accounted for in accordance with the policies and 

procedures established by the Company. 

  

(e)           Benefits.  The Company shall provide the Executive with welfare benefits in 

accordance with the Company's employee manual. 

  

(f)           Vacation.  The Executive will be entitled to receive vacations as specified in the 

Company's employee manual. 

  

5.           Directors and Officers Liability Insurance.  During the term of this Agreement, AgFeed shall 

have in force and effect (at its own cost) Directors and Officers Liability Insurance, with coverage in such 

amounts as may be deemed appropriate by AgFeed’s Board of Directors.  The Executive shall be a covered 

employee under such insurance. 

  

6.           Termination. 

  

(a)           The Executive's employment under this Agreement may be terminated by the 

Executive or the Company at any time, with or without Cause (as defined below). 

  

(b)           In the event of termination by the Company without Cause, or in the event of the 

Executive's death or disability or a Constructive Termination (as defined below), the Company shall pay the 

Executive a lump sum severance amount equal to Two Hundred and Fifty Thousand Dollars ($250,000).  In the 

event of termination by the Company with Cause, or if the Executive voluntarily terminates his employment, 

then the Executive shall not be entitled to the severance payment described in Section 6(b). 

  

(c)           In the event of termination by the Company without Cause, or in the event of the 

Executive's death or disability or a Constructive Termination, any options granted to the Executive (including 

the Option) shall vest immediately and may be exercised in full or in part within one (1) year from the date of 

termination, the Executive's death or disability, or Constructive Termination.  The effect of any other 

termination of the Executive's employment on options granted to the Executive shall be the immediate 

cancellation and forfeiture of any unexercised portion of the Option (whether or not vested). 

  

(d)           For the purposes of this Agreement, "Cause" shall mean (1) a refusal, failure, or 

inability to perform any reasonable assigned duties; (2) a material breach or violation of this Agreement; (3) 

conduct by the Executive that constitutes gross negligence or wilful misconduct; (4) material failure to follow 

AgFeed's or the Company's policies, directives, or orders applicable to AgFeed or Company employees holding 

comparable positions; (5) intentional destruction or theft of AgFeed or Company property or falsifications of 

AgFeed or Company documents; (6) conviction of a felony or any crime involving moral turpitude or a 

misdemeanor where imprisonment in excess of fifteen (15) days is imposed; or (7) violation of AgFeed's Code 

of Conduct. 

  

(e)           For the purposes of this Agreement, "Constructive Termination" shall mean: (1) 

material reduction by the Company of the scope of the Executive's duties for forty (40) consecutive Business 

Days, (2) a material reduction in the Executive's base salary, or (3) the continued assignment to the Executive of 

any duties materially inconsistent with the level of his position with the Company; provided that none of the 

foregoing events shall be deemed to result in a Constructive Termination if the Executive consents to such 

events or if such events are the result of actions of the Company or its Board of Directors that are applicable to 

all officers of the Company. 

 
   

 
   

  

(f)           The Company may extend the Term of this Agreement for successive two year terms 

so long as the Company provides the Executive at least sixty (60) calendar days advance written notice and with 

the consent of the Executive prior to the expiration of the Term. 

  



(g)           A “Business Day” means any day other than (1) a Saturday, Sunday or legal holiday, 

or (2) a day on which commercial banks in Beijing, PRC are authorized or required by law to close. 

  

7.           Confidential Information.  In the course of the Executive’s employment with the Company, 

the Executive may become aware of confidential information including, without limitation, financial 

information, computer system and software designs, customer lists, market research, strategic plans, and other 

non-public or similar information that relates to the business of AgFeed, the Company and their affiliates, 

investors, business partners, customers and/or clients.  The Executive will not use or disclose any such 

confidential information of AgFeed, the Company and their affiliates, investors, business partners, customers or 

clients except in the course of his duties to AgFeed or the Company or unless ordered to do so by a court of 

competent jurisdiction (in which latter case the Executive will promptly inform AgFeed or the Company of such 

order).  The Executive will comply with AgFeed’s or the Company's policies and procedures for the protection 

of confidential information.  Further, the Executive’s obligation not to disclose or use such confidential 

information will continue after the termination of the Executive’s employment for whatever 

reason.  Confidential information excludes any information which was not obtained from AgFeed or the 

Company (or a director, officer, employee or agent of AgFeed or the Company) or which is or becomes known 

by the public or in AgFeed’s or the Company's industry other than by a breach by the Executive of a 

confidentiality obligation to AgFeed and the Company. 

  

8.           Non-Solicitation and Non-Compete 

  

(a)           The Company and the Executive agree that until the Termination Date, the 

Executive shall devote substantially all of his working time to the business and affairs of AgFeed and the 

Company. 

  

(b)           The Executive agrees that for a period of twelve (12) months following the date of 

termination of the Executive’s employment with the Company for any reason (the “Termination Date”), the 

Executive will not, and will not assist anyone else to, directly or indirectly solicit or induce any of AgFeed or 

the Company’s employees to terminate their employment with AgFeed or the Company or divert, interfere with 

or take away from AgFeed or the Company any person, company or entity which, within the six month period 

immediately preceding the Termination Date, was an investor, customer, client, supplier, business partner, prime 

contractor, subcontractor, employee or independent contractor of AgFeed or the Company. 

  

(c)           From the Termination Date and for a period of twelve (12) months thereafter, the 

Executive agrees that he will not, directly or indirectly, as an equity owner, director, employee, consultant, 

lender, agent or in any other capacity, (1) engage or participate in, or have any interest in any corporation, entity 

or other person that engages or participates in any actual, contemplated, or proposed business or activity 

engaged or participated in by AgFeed or the Company or their subsidiaries on the Termination Date, or (2) 

engage or participate in, or have an interest in any corporation, entity or other person that participates in a 

merger, acquisition or consolidation with AgFeed or the Company or any of their subsidiaries. 

  

(d)           For purposes of Section 8(c), the Executive will be deemed directly or indirectly to 

be engaged or participating in the operation of such a business or activity, or to have an interest in a corporation, 

entity or other person, if he is a proprietor, partner, joint venturer, shareholder, director, officer, lender, manager, 

employee, consultant, advisor or agent or if he, directly or indirectly (including as a member of a group), 

controls all or any part thereof; provided, that nothing in Section 8(c) shall prohibit the Executive from holding 

less than five percent (5%) of a class of an entity's outstanding securities that are listed on a national securities 

exchange or traded in the over-the-counter market. 

 
   

 
   

  

9.           Binding Agreement.  This Agreement and all rights of the Executive hereunder shall inure to 

the benefit of and be enforceable by the Executive's personal or legal representatives, executors, administrators, 

successors, heirs, distributes, devisees and legatees.  If the Executive should die while any amounts would still 

be payable to the Executive hereunder if the Executive had continued to live, all such amounts, unless otherwise 

provided herein, shall be paid in accordance with the terms of this Agreement to the Executive's devisee, 

legatee, or other designee or, if there be no such designee, to the Executive's estate.  This Agreement and all 

rights of the Company hereunder shall inure to the benefit of and be enforceable to the Company, and its 

successors and assigns. 



  

10.           Prior Agreements.  All prior agreements between the Company and the Executive with 

respect to the employment of the Executive are hereby superseded and terminated effective as of the date hereof 

and shall be without further force or effect. 

  

11.           Miscellaneous.  No provisions of this Agreement may be modified, waived or discharged 

unless such waiver, modification or discharge is agreed to in a writing signed by the Executive and a duly 

authorized officer of the Company.  No waiver by either party hereto at any time of any breach by the other 

party hereto of, or compliance with, any condition or provision of this Agreement to be performed by such other 

party shall be deemed a waiver of similar or dissimilar provisions or conditions at the same or at any prior or 

subsequent time.  No agreements or representations, oral or otherwise, express or implied, with respect to the 

subject matter hereof have been made by either party which are not set forth expressly in this Agreement. 

  

12.           Governing Law/Venue.  This Agreement shall be governed by and construed under the laws 

of the PRC, without regard to that country's conflicts of laws principles. 

  

13.           Validity.  The invalidity or unenforceability of any provision or provisions of this Agreement 

shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full 

force and effect. 

  

14.           Severability; Headings.  If any portion of this Agreement is held invalid or inoperative, the 

other portions of this Agreement shall be deemed valid and operative and, so far as is reasonable and possible, 

effect shall be given to the intent manifested by the portion held invalid or inoperative.  The paragraph headings 

herein are for reference purposes only and are not intended in any way to describe, interpret, define or limit the 

extent of intent of the Agreement or of any part hereof. 

  

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

 
   

 
   

 

IN WITNESS WHEREOF, the parties have executed this Employment Agreement on the date and year 

first above written. 

  

COMPANY: 
      
NANCHANG BEST ANIMAL HUSBANDRY CO., 

LTD., 
      
By: /s/ Gerard Daignault 
Name:  Gerard Daignault 
Title:  Chief Operating Officer 
      
EXECUTIVE: 
      
/s/ Songyan Li 
Songyan Li 
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Exhibit 10.19 

 

EMPLOYMENT AGREEMENT 

  

THIS EMPLOYMENT AGREEMENT (this "Agreement") is entered into as of the 25th day of June, 

2009, by and between Nanchang Best Animal Husbandry Co., Ltd., a corporation organized under the laws of 

the People's Republic of China (the "Company"), and Junhong Xiong (the "Executive"). 

  

WHEREAS, the Company desires to set forth the nature and terms upon which the Company will 

employ Executive, including the amount of compensation and other benefits to be provided to Executive and 

any of the rights of the Executive in the event of the Executive's termination of employment with the 

Company.  The Executive is willing to commit to serve the Company on the terms and conditions herein 

provided. 

  

NOW, THEREFORE, in consideration of the promises and the respective covenants and agreements of 

the parties herein contained, and intending to be legally bound hereby, the parties hereto agree as follows: 

  

1.           Employment.  The Company hereby agrees to employ the Executive, and the Executive hereby 

agrees to serve the Company, on the terms and conditions set forth herein.  So long as Executive is employed by 

the Company, Executive shall devote substantially all of his business time and energy and his best efforts to the 

performance of his duties as an employee of the Company. 

  

2.           Term.  The term ("Term") of Executive's employment under Section 1 will commence on the 

date hereof (the "Effective Date") and shall continue until the third anniversary of the Effective Date, subject to 

renewal or earlier termination as may be set forth in this Agreement. 

  

3.           Position and Duties.  Subject to the ultimate control of the Company, the Executive shall serve 

as the Chief Executive Officer of the Company and its parent, AgFeed Industries, Inc. ("AgFeed"), and shall 

handle such responsibilities and duties as are normally associated with this position and as may be delegated by 

the Chairman of AgFeed from time to time, including, but not limited to supervising and controlling all of the 

business and affairs of the Company.  The Executive shall report directly to the Chairman of AgFeed. 

  

4.           Compensation and Related Matters. 

  

(a)           Base Salary.  During the Executive's employment with the Company, the Company 

shall pay to the Executive a base salary at a rate of Thirty Six Thousand Dollars ($36,000) per annum (Three 

Thousand Dollars ($3,000 per month), commencing on the Effective Date.  The Chairman of AgFeed, together 

with AgFeed's Compensation Committee, shall review the Executive's performance and base salary no less than 

annually and shall decide whether to grant any increase or decrease in the Executive's base salary and, if so, the 

amount of such increase or decrease based upon such review. 

  

(b)           Payment of Base Salary.  The base salary (as determined in accordance with Section 

4(a)) shall be to the Executive in immediately available funds by wire transfer as directed by the Executive no 

less frequently than monthly in arrears. 

  

(c)           Bonuses.  The Executive shall be eligible for and may receive bonuses.  The amount, 

if any, and timing of any bonuses, shall be solely within the discretion of the Company. 

  

(d)           Expenses.  During the Term, the Executive shall be entitled to receive prompt 

reimbursement for all pre-approved expenses incurred by the Executive in performing services hereunder, 

including all expenses of travel and lodging while on business at the request of and in the service of the 

Company, provided that such expenses are incurred and accounted for in accordance with the policies and 

procedures established by the Company. 

 
   

   

 
   

  



(e)           Benefits.  The Company shall provide the Executive with welfare benefits in 

accordance with the Company's employee manual. 

  

(f)           Vacation.  The Executive will be entitled to receive vacations as specified in the 

Company's employee manual. 

  

5.           Directors and Officers Liability Insurance.  During the term of this Agreement, AgFeed shall 

have in force and effect (at its own cost) Directors and Officers Liability Insurance, with coverage in such 

amounts as may be deemed appropriate by AgFeed’s Board of Directors.  The Executive shall be a covered 

employee under such insurance. 

  

6.           Termination. 

  

(a)           The Executive's employment under this Agreement may be terminated by the 

Executive or the Company at any time, with or without Cause (as defined below). 

  

(b)           In the event of termination by the Company without Cause, or in the event of the 

Executive's death or disability or a Constructive Termination (as defined below), the Company shall pay the 

Executive a lump sum severance amount equal to Two Hundred Thousand  Dollars ($200,000).  In the event of 

termination by the Company with Cause, or if the Executive voluntarily terminates his employment, then the 

Executive shall not be entitled to the severance payment described in Section 6(b). 

  

(c)           In the event of termination by the Company without Cause, or in the event of the 

Executive's death or disability or a Constructive Termination, any options granted to the Executive (including 

the Option) shall vest immediately and may be exercised in full or in part within one (1) year from the date of 

termination, the Executive's death or disability, or Constructive Termination.  The effect of any other 

termination of the Executive's employment on options granted to the Executive shall be the immediate 

cancellation and forfeiture of any unexercised portion of the Option (whether or not vested). 

  

(d)           For the purposes of this Agreement, "Cause" shall mean (1) a refusal, failure, or 

inability to perform any reasonable assigned duties; (2) a material breach or violation of this Agreement; (3) 

conduct by the Executive that constitutes gross negligence or wilful misconduct; (4) material failure to follow 

AgFeed's or the Company's policies, directives, or orders applicable to AgFeed or Company employees holding 

comparable positions; (5) intentional destruction or theft of AgFeed or Company property or falsifications of 

AgFeed or Company documents; (6) conviction of a felony or any crime involving moral turpitude or a 

misdemeanor where imprisonment in excess of fifteen (15) days is imposed; or (7) violation of AgFeed's Code 

of Conduct. 

  

(e)           For the purposes of this Agreement, "Constructive Termination" shall mean: (1) 

material reduction by the Company of the scope of the Executive's duties for forty (40) consecutive Business 

Days, (2) a material reduction in the Executive's base salary, or (3) the continued assignment to the Executive of 

any duties materially inconsistent with the level of his position with the Company; provided that none of the 

foregoing events shall be deemed to result in a Constructive Termination if the Executive consents to such 

events or if such events are the result of actions of the Company or its Board of Directors that are applicable to 

all officers of the Company. 

  

(f)           The Company may extend the Term of this Agreement for successive two year terms 

so long as the Company provides the Executive at least sixty (60) calendar days advance written notice and with 

the consent of the Executive prior to the expiration of the Term. 

  

(g)           A “Business Day” means any day other than (1) a Saturday, Sunday or legal holiday, 

or (2) a day on which commercial banks in Beijing, PRC are authorized or required by law to close. 

 
   

   

 
   

  

7.           Confidential Information.  In the course of the Executive’s employment with the Company, 

the Executive may become aware of confidential information including, without limitation, financial 

information, computer system and software designs, customer lists, market research, strategic plans, and other 



non-public or similar information that relates to the business of AgFeed, the Company and their affiliates, 

investors, business partners, customers and/or clients.  The Executive will not use or disclose any such 

confidential information of AgFeed, the Company and their affiliates, investors, business partners, customers or 

clients except in the course of his duties to AgFeed or the Company or unless ordered to do so by a court of 

competent jurisdiction (in which latter case the Executive will promptly inform AgFeed or the Company of such 

order).  The Executive will comply with AgFeed’s or the Company's policies and procedures for the protection 

of confidential information.  Further, the Executive’s obligation not to disclose or use such confidential 

information will continue after the termination of the Executive’s employment for whatever 

reason.  Confidential information excludes any information which was not obtained from AgFeed or the 

Company (or a director, officer, employee or agent of AgFeed or the Company) or which is or becomes known 

by the public or in AgFeed’s or the Company's industry other than by a breach by the Executive of a 

confidentiality obligation to AgFeed and the Company. 

  

8.           Non-Solicitation and Non-Compete 

  

(a)           The Company and the Executive agree that until the Termination Date, the 

Executive shall devote substantially all of his working time to the business and affairs of AgFeed and the 

Company. 

  

(b)           The Executive agrees that for a period of twelve (12) months following the date of 

termination of the Executive’s employment with the Company for any reason (the “Termination Date”), the 

Executive will not, and will not assist anyone else to, directly or indirectly solicit or induce any of AgFeed or 

the Company’s employees to terminate their employment with AgFeed or the Company or divert, interfere with 

or take away from AgFeed or the Company any person, company or entity which, within the six month period 

immediately preceding the Termination Date, was an investor, customer, client, supplier, business partner, prime 

contractor, subcontractor, employee or independent contractor of AgFeed or the Company. 

  

(c)           From the Termination Date and for a period of twelve (12) months thereafter, the 

Executive agrees that he will not, directly or indirectly, as an equity owner, director, employee, consultant, 

lender, agent or in any other capacity, (1) engage or participate in, or have any interest in any corporation, entity 

or other person that engages or participates in any actual, contemplated, or proposed business or activity 

engaged or participated in by AgFeed or the Company or their subsidiaries on the Termination Date, or (2) 

engage or participate in, or have an interest in any corporation, entity or other person that participates in a 

merger, acquisition or consolidation with AgFeed or the Company or any of their subsidiaries. 

  

(d)           For purposes of Section 8(c), the Executive will be deemed directly or indirectly to 

be engaged or participating in the operation of such a business or activity, or to have an interest in a corporation, 

entity or other person, if he is a proprietor, partner, joint venturer, shareholder, director, officer, lender, manager, 

employee, consultant, advisor or agent or if he, directly or indirectly (including as a member of a group), 

controls all or any part thereof; provided, that nothing in Section 8(c) shall prohibit the Executive from holding 

less than five percent (5%) of a class of an entity's outstanding securities that are listed on a national securities 

exchange or traded in the over-the-counter market. 

  

9.           Binding Agreement.  This Agreement and all rights of the Executive hereunder shall inure to 

the benefit of and be enforceable by the Executive's personal or legal representatives, executors, administrators, 

successors, heirs, distributes, devisees and legatees.  If the Executive should die while any amounts would still 

be payable to the Executive hereunder if the Executive had continued to live, all such amounts, unless otherwise 

provided herein, shall be paid in accordance with the terms of this Agreement to the Executive's devisee, 

legatee, or other designee or, if there be no such designee, to the Executive's estate.  This Agreement and all 

rights of the Company hereunder shall inure to the benefit of and be enforceable to the Company, and its 

successors and assigns. 

 
   

   

 
   

  

10.           Prior Agreements.  All prior agreements between the Company and the Executive with 

respect to the employment of the Executive are hereby superseded and terminated effective as of the date hereof 

and shall be without further force or effect. 

  



11.           Miscellaneous.  No provisions of this Agreement may be modified, waived or discharged 

unless such waiver, modification or discharge is agreed to in a writing signed by the Executive and a duly 

authorized officer of the Company.  No waiver by either party hereto at any time of any breach by the other 

party hereto of, or compliance with, any condition or provision of this Agreement to be performed by such other 

party shall be deemed a waiver of similar or dissimilar provisions or conditions at the same or at any prior or 

subsequent time.  No agreements or representations, oral or otherwise, express or implied, with respect to the 

subject matter hereof have been made by either party which are not set forth expressly in this Agreement. 

  

12.           Governing Law/Venue.  This Agreement shall be governed by and construed under the laws 

of the PRC, without regard to that country's conflicts of laws principles. 

  

13.           Validity.  The invalidity or unenforceability of any provision or provisions of this Agreement 

shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full 

force and effect. 

  

14.           Severability; Headings.  If any portion of this Agreement is held invalid or inoperative, the 

other portions of this Agreement shall be deemed valid and operative and, so far as is reasonable and possible, 

effect shall be given to the intent manifested by the portion held invalid or inoperative.  The paragraph headings 

herein are for reference purposes only and are not intended in any way to describe, interpret, define or limit the 

extent of intent of the Agreement or of any part hereof. 

  

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

 
   

   

 
   

 

IN WITNESS WHEREOF, the parties have executed this Employment Agreement on the date and year 

first above written. 

  

   COMPANY:   
        
   NANCHANG BEST ANIMAL HUSBANDRY CO., 

LTD., 
        
        
   By: /s/ Gerard Daignault   
   Name:  Gerard Daignault   
   Title:  Chief Operating Officer   
        
   EXECUTIVE:    
        
        
   /s/ Junhong Xiong   
   Junhong Xiong   
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UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

______________ 
  

FORM 8-K 
  

 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  July 16, 2009 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area 

code:                                                                                                           86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

    
       Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
      
       Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
      
 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 
      
       Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e 

4(c)) 
    
  

  

  

 
  

  

Item 8.01 Other Events. 
  

On July 16, 2009, AgFeed Industries, Inc. announced the formation of a joint venture - AgFeed International 

Protein Technology Corp. - with M2P2, LLC, a leading US hog production and industry management consulting 

company. The press release announcing the formation of AgFeed International Protein Technology Corp. is 

filed as an exhibit to this report and is incorporated by reference herein. 

  

Item 9.01 Financial Statements and Exhibits. 
  

(d)           Exhibits 

    



Exhibit Number Description of Exhibit 
    
99.1 Press release dated July 16, 2009 
    
  

SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  

  

Dated: July 16, 2009 

  

      

  AGFEED INDUSTRIES, INC.   
        
  By:  /s/ Junhong Xiong   

    Junhong Xiong   
    Chief Executive Officer   
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Exhibit 99.1 

  

 

  

AgFeed Industries Forms Joint Venture -- AgFeed International Protein Technology with M2P2 to 

Further Pan Asian Pork Production Using Western Technology 
  

NEW YORK, July 16 /PRNewswire-Asia/ -- AgFeed Industries, Inc. (Nasdaq• FEED - News), one of the 

largest independent hog production and animal nutrient companies in China, today announced the formation of a 

joint venture with M2P2, a leading U.S. hog production and industry management consulting company.  The 

new company, AgFeed International Protein Technology Corp. will focus on enhancing hog production systems 

for Chinese and other Pan Asian clients based on modern western standards to increase productivity and ensure 

the highest bio-security health standards in the Pan Asian hog industry.  The joint venture was formed to take 

advantage of the coming commercialization and consolidation of the hog industry being fostered by the Chinese 

central and local governments.  The joint venture has commenced operations on July 13, 2009 and AgFeed 

Industries is the joint venture's first client. 

  

Glenn McClelland, Chief Executive Officer of M2P2, has been appointed to serve as the President of AgFeed 

International Protein Technology.  The new company will be owned 80.1% by AgFeed Industries and certain 

affiliates and 19.9% by M2P2. 

  

"The demand for alternative sources of pork is predicted to increase by 45% by 2015 according to China's 

National Bureau of Statistics," commented Junhong Xiong, AgFeed Industries' Chief Executive Officer.  "The 

Government's rural to urban policy coupled with the new food safety laws will reduce the role of the farms 

raising less than 100 hogs and the increasing demand for pork will only be able to be met by accelerating the 

commercialization of the hog industry." 

  

In describing the joint venture's initial plans, Gerard Daignault, AgFeed Industries' Chief Operating Officer, 

stated that "the joint venture will advise AgFeed Industries in building two initial beta-sites on two 600 plus acre 

sites, one in Gaoan City, Jiangxi Province, China, 50 miles southwest of Nanchang, and the other in Dahua City, 

Guangxi Province near Vietnam.  At both locations, AgFeed Industries will build 5,000 head sow farms 

designed as pristine modern facilities with a combined output of 225,000 to 250,000 animals annually.  M2P2's 

personnel working through the joint venture will assist in the design, engineering and construction of the 

facilities.  M2P2 will train Chinese farm managers on M2P2 farms in the U.S. Midwest on the western style of 

production.  The joint venture will then leverage the success of this initial program to build additional large 

farms for AgFeed Industries and extend its services to international companies seeking entrance into the Pan 

Asian markets." 

  

AgFeed Industries' Chairman Songyan Li commented, "we have had the vision and generated sufficient 

resources to engage two very powerful overseas partners, M2P2 and Hypor, a Hendrix Genetics company, in our 

quest to become the recognized leader in introducing the western model of hog production supported by a world 

class genetics partner to achieve superior results.  This complementary combination working with AgFeed 

Industries and AgFeed International Protein Technology will efficiently deliver a steady long term supply of 

healthy top quality animals through our distribution channels, while reducing our production costs and 

increasing yields to maximize profits." 

  

ABOUT AGFEED INDUSTRIES, INC. 
  

Nasdaq Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China.  AgFeed has two profitable business lines -- premix animal feed and hog 

production.  AgFeed is China's largest commercial hog producer in terms of total annual hog production as well 

as the largest premix feed company in terms of revenues China is the world's largest hog producing country that 

produces over 600 million hogs per year, compared to approximately 100 million hogs in the U S China also has 

the world's largest consumer base for pork consumption.  Over 65% of total meat consumed in China is 

pork.  Hog production in China enjoys income tax free status.  The pre-mix feed market in which AgFeed 

operates is an approximately $1.6 billion segment of China's $40 billion per year animal feed market, according 

to the China Feed Industry Association. 

  

  



  

 
  

ABOUT M2P2, LLC 
  

M2P2 is a progressive pork production company and employer of choice in the industry.  Formed in 2003, 

M2P2 merges expertise in all phases of hog production, from birth to market, into one company.  Today, M2P2 

operates in six states throughout the U.S. and is leading the way in the pork production industry.  M2P2 owns 

and operates facilities hosting 28,500 sows and finishes 1,200,000 market hogs annually. 

  

ABOUT HYPOR 
  

Hypor, a Hendrix Genetics company, is one of the world's leading suppliers of swine genetics.  Hypor is 

committed to providing superior genetics, which support profitability in the pork meat value chain.  With its 

head office located in Kitchener, Ontario, Canada, the company has strategically located breeding centers in 

North America, Europe and Asia. 

  

SAFE HARBOR DISCLOSURE NOTICE 
  

This press release contains forward-looking information about AgFeed Industries, M2P2, Hypor and AgFeed 

International Protein Technology.  You can identify these statements by the fact that they use words such as 

"will," "anticipate," "estimate," "expect," "project," "intend," "plan," "believe," "target," "goal," "potential," 

"forecast" and other words and terms of similar meaning in connection with any discussion of future operating 

or financial performance, business plans and prospects.  Readers are cautioned not to place undue reliance on 

such forward-looking statements because risks and uncertainties may cause actual results to differ materially 

from those expressed in, or implied by, such statements.  Among such risks and uncertainties are the Company's 

ability to successfully implement the JV and the risk factors described in the reports filed by the Company with 

the Securities and Exchange Commission.  Any forward-looking statement speaks only as of the date of such 

statement, and AgFeed Industries does not undertake any obligation to update any forward-looking statements, 

whether as a result of new information, future events or otherwise.  Comparisons of results for current and any 

prior periods are not intended to express any future trends or indications of future performance, unless expressed 

as such, and should only be viewed as historical data. 

  

Contact: 

Investor Relations: 
AgFeed Industries, Inc. Tel: 917-804-3584 (US)  

Email: ir@agfeedinc.com 

 

 



EXHIBIT 19 

 

 

 

 

 



8-K 1 v160062_8k.htm  

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 
 

WASHINGTON, D.C. 20549 

______________ 
  

FORM 8-K 
  

 

CURRENT REPORT 

PURSUANT TO SECTION 13 OR 15(d) OF THE 

SECURITIES EXCHANGE ACT OF 1934 
 

Date of Report (Date of earliest event reported):  September 9, 2009 

 

AgFeed Industries, Inc. 

(Exact Name of Registrant as Specified in Charter) 

 

Nevada    001-33674    20-2597168 
(State or Other Jurisdiction 

of Incorporation) 
   (Commission 

File Number) 
   (IRS Employer 

Identification No.) 
 

Suite A1001-1002, Tower 16, Hengmao Int'l Center 

Nanchang City, Jiangxi Province, China 330003 

(Address of principal executive offices; zip code) 

 

Registrant’s telephone number, including area code:       86-791-6669093 

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing 

obligation of the registrant under any of the following provisions (see General Instruction A.2. below): 

 

 Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 
 

 Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 
 

 Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 

240.14d-2(b)) 
 

 Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 

240.13e 4(c)) 
 
   

   

 
   

 

Item 1.01.      Entry into a Material Definitive Agreement. 
  

On September 9, 2009, AgFeed Industries, Inc. (the "Company") entered into an Equity Credit Agreement with 

an institutional investor (the "Investor") providing the Company with the right, but not the obligation, to issue 

shares of its common stock (the "Shares") at any time and from time to time during the next two years for gross 

proceeds of up to $50,000,000. The Company also agreed to issue to the investor warrants to purchase an 

additional 400,000 shares of its common stock during a five year period at an exercise price of $5.75 per share 

(the "Warrants"). The Company also entered into a Registration Rights Agreement as part of the transaction. 

  

The following is a summary of the Equity Credit Agreement, the Registration Rights Agreement and the form of 

Warrant, is not complete, and is qualified in its entirety by reference to the full text of those agreements, each of 

which are attached as an exhibit to this Current Report on Form 8-K. Readers should review those agreements 

for a complete understanding of the terms and conditions associated with this financing. 

  



The provisions of the Equity Credit Agreement, Registration Rights Agreement, and form of Warrant, including 

without limitation the representations and warranties contained therein, are not intended as documents for 

investors and the public to obtain factual information about the current state of affairs of the parties to those 

documents and agreements. Rather, investors and the public should look to other disclosures contained in the 

Company’s reports under the Securities Exchange Act of 1934, as amended (the "Exchange Act"). 

  

Equity Credit Agreement 
  

Terms of Sale 

  

The Company may require the Investor to purchase its shares of common stock from time to time under the 

Equity Credit Agreement by delivering a put notice specifying the total purchase price for the shares to be 

purchased (the "Investment Amount"). The Investment Amount may not be greater than the lesser of (a) 

$2,500,000 or (b) 300% of the average dollar volume (closing bid price times the volume on the Nasdaq Global 

Market for a trading day) for the 20 trading days preceding the put notice. 

  

The purchase price per share for the shares to be purchased for the Investment Amount will be 95% of the 

lowest closing bid price on the Nasdaq Global Market during the five trading days following the put notice (the 

"Valuation Period"). If the closing bid price on any day during the Valuation Period is less than 80% of the 

average of the closing bid prices for the five trading days before the put notice (the "Floor Price"), the 

Investment Amount is reduced by 20%. If the closing bid price on any two days during the Valuation Period is 

less than 80% of the Floor Price, the Investment Amount will be reduced to an amount equal to 20% of the 

Investment Amount for each trading day during the Valuation Period that the closing bid price was 80% or more 

of the Floor Price. 

  

If within 15 trading days after the closing of any purchase and sale of shares under the Equity Credit Agreement 

(a "Closing") the Company delivers a notice (a "Blackout Notice") to the Investor that the Company's Board of 

Directors has determined in good faith that (a) either (i) the Company possesses material information not ripe 

for disclosure in a registration statement or (ii) the Company is engaged in a material activity that would be 

adversely affected by disclosure in a registration statement and (b) the registration statement would be 

materially misleading absent the inclusion of such information and the Investor still holds shares of common 

stock purchased at such Closing and the Company suspends the right of the Investor to sell the common stock 

for a period (a "Blackout Period"), the Company may be required to issue additional shares of common stock to 

the Investor if the closing bid price for the common stock on the first trading day following the Blackout Period 

(the "New Bid Price") is less than the closing bid price for the common stock on the trading day immediately 

preceding the Blackout Period (the "Old Bid Price"). The number of additional shares to be issued, if any, will 

be equal to the difference between (a) the number of shares purchased at such Closing still held by the Investor 

(the "Remaining Shares") multiplied by the Old Bid Price, divided by the New Bid Price and (b) the Remaining 

Shares. 
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The Equity Credit Agreement contains representations and warranties of the Company and the Investor which 

are typical for transactions of this type. The representations and warranties made by the Company in the Equity 

Credit Agreement are qualified by reference to certain exceptions contained in disclosure schedules delivered to 

the Investor. Accordingly, the representations and warranties contained in the Equity Credit Agreement should 

not be relied upon by third parties who do not have access to those disclosure schedules. 

  

The Equity Credit Agreement contains a variety of covenants on the part of the Company which are typical for 

transactions of this type, as well as the obligation, without the prior written consent of the Investor, not to enter 

into any other equity line of credit agreement with a third party during the term of the Equity Credit Agreement. 

  

The Equity Credit Agreement also obligates the Company to indemnify the Investor and other holders of the 

securities issued to them for certain losses resulting from any misrepresentation or breach of any representation 

or warranty made by the Company or breach of any obligation of the Company. 

  

Warrant 
  



The Warrant will entitle the Investor to purchase up to an aggregate of 400,000 shares of common stock. The 

Warrant is exercisable in whole or in part upon issuance and will remain exercisable for a five year period.  The 

exercise price of the Warrant is $5.75 per share of common stock, subject to adjustment in certain circumstances 

as set forth in the form of Warrant. 

  

Registration Rights Agreement 
  

The Registration Rights Agreement requires the Company to file a post-effective amendment or supplement to 

the Company’s existing shelf registration statement on Form S-3, filed with the Securities and Exchange 

Commission (the "Commission") on June 26, 2009 and declared effective by the SEC on July 6, 2009 for the 

resale of the Shares and the shares of common stock issuable upon exercise of the Warrant. The post-effective 

amendment or supplement must be filed by September 25, 2009 and must remain effective and available for use 

until earlier of (a) six months after the completion of the last Closing Date under the Equity Credit Agreement, 

(b) the date the Investor has sold all of the securities covered by the registration statement and (c) the date the 

Investor can resell all of such securities pursuant to Rule 144 free of the manner of sale and volume limitations. 
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If the prospectus included in the registration statement, as then in effect, includes any untrue statement of a 

material fact or omits to state a material fact required to be stated therein or necessary to make the statements 

therein, in the light of the circumstances under which they were made, not misleading (a "Registration Default"), 

and the Company fails to cure the Registration Default within 10 business days, the Company is required to pay 

liquidated damages in an amount equal to 2% of the Purchase Price of all registrable securities then held by the 

Investor and still subject to Rule 144 volume limitations for each thirty (30) calendar day period or portion 

thereof, beginning on the date of suspension.  The Registration Rights Agreement provides for customary 

indemnification for the Company and the Investor. 

  

Item 7.01.       Regulation FD Disclosure. 
  

On September 10, 2009, the Company issued a press release announcing, among other things, that it had entered 

into the Equity Credit Agreement with an institutional investor, as described above. A copy of the press release 

is attached hereto as Exhibit 99.1. 

  

Beginning in September, 2009, the Company will be making the investor presentation furnished as Exhibit 99.2 

hereto. Exhibit 99.2 shall not be deemed “filed” for purposes of Section 18 of the Exchange Act, or otherwise 

subject to the liabilities under that Section and shall not be deemed to be incorporated by reference into any 

filing of the Company under the Securities Act of 1933, as amended (the "Securities Act"), or the Exchange Act. 

  

Item 9.01       Financial Statements and Exhibits. 
  

(d) Exhibits 
    
10.20 Equity Credit Agreement dated September 9, 2009 
10.21 Registration Rights Agreement dated September 9, 2009 
10.22 Form of Warrant 
99.1 AgFeed September 10, 2009 press release 
99.2 AgFeed Investor Presentation, dated September 2009 
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SIGNATURE 
  

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to 

be signed on its behalf by the undersigned hereunto duly authorized. 

  



  

Dated:  September 10, 2009 

  

  AGFEED INDUSTRIES, INC.   
        
  By:   /s/ Junhong Xiong   

    Junhong Xiong   
    Chief Executive Officer   
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Exhibit 10.20 

 

EQUITY CREDIT AGREEMENT 
 

 

BY AND BETWEEN 
 

 

AGFEED INDUSTRIES, INC. 
 

 

AND 
 

 

SOUTHRIDGE PARTNERS II, LP 
 

 

Dated 

September 9, 2009 

  
   

   

 
   

 

THIS EQUITY CREDIT AGREEMENT is entered into as of the 9th day of September, 2009 (this 

"AGREEMENT"), by and between SOUTHRIDGE PARTNERS II, LP, Delaware limited partnership 

("INVESTOR"), and AGFEED INDUSTRIES, INC., a corporation organized and existing under the laws of 

the State of Nevada (the "COMPANY"). 

 

WHEREAS, the parties desire that, upon the terms and subject to the conditions contained herein, the Company 

shall issue and sell to Investor, from time to time as provided herein, and Investor shall purchase, up to Fifty 

Million Dollars ($50,000,000) of its Common Stock (as defined below); and 

 

NOW, THEREFORE, the parties hereto agree as follows: 

 

ARTICLE I 

CERTAIN DEFINITIONS 

 

Section 1.1            DEFINED TERMS as used in this Agreement, the following terms shall have the following 

meanings specified or indicated (such meanings to be equally applicable to both the singular and plural forms of 

the terms defined) 

 

"AGREEMENT" shall have the meaning specified in the preamble hereof. 

 

"BLACKOUT NOTICE" shall mean a written notice from the Company to the Investor with respect to the 

existence of a Potential Material Event. 

 

“BLACKOUT PERIOD" shall have the meaning specified in Section 2.6 

 

“BLACKOUT SHARES" shall have the meaning specified in Section 2.6 

 

"BY-LAWS" shall have the meaning specified in Section 4.8. 

 

"CERTIFICATE" shall have the meaning specified in Section 4.8. 

 

"CLAIM NOTICE" shall have the meaning specified in Section 9.3(a). 

 

"CLOSING" shall mean one of the closings of a purchase and sale of shares of Common Stock pursuant to 

Section 2.3. 



 

“CLOSING BID PRICE” shall mean the closing bid price as reported by the Principal Market. 

 

"CLOSING CERTIFICATE " shall mean the closing certificate of the Company in the form of Exhibit D hereto. 
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"CLOSING DATE" shall mean, with respect to a Closing, the sixth (6th) Trading Day following the Put Date 

related to such Closing, or such earlier date as the Company and Investor shall agree, provided all conditions to 

such Closing have been satisfied on or before such Trading Day. 

 

"COMMITMENT PERIOD" shall mean the period commencing on the Effective Date, and ending on the earlier 

of (i) the date on which Investor shall have purchased Put Shares pursuant to this Agreement for an aggregate 

Purchase Price of the Maximum Commitment Amount, (ii) the date this Agreement is terminated pursuant to 

Section 2.5, or (iii) the date occurring twenty four (24) months from the date of commencement of the 

Commitment Period. 

 

"COMMON STOCK" shall mean the Company's common stock, $0.001 par value per share, and any shares of 

any other class of common stock whether now or hereafter authorized, having the right to participate in the 

distribution of dividends (as and when declared) and assets (upon liquidation of the Company). 

 

"COMMON STOCK EQUIVALENTS" shall mean any securities that are convertible into or exchangeable for 

Common Stock or any options or other rights to subscribe for or purchase Common Stock or any such 

convertible or exchangeable securities. 

 

"COMPANY" shall have the meaning specified in the preamble to this Agreement. 

 

"CONDITION SATISFACTION DATE" shall have the meaning specified in Section 7.2. 

 

"DAMAGES" shall mean any loss, claim, damage, liability, cost and expense (including, without limitation, 

reasonable attorneys' fees and disbursements and costs and expenses of expert witnesses and investigation). 

 

"DISPUTE PERIOD" shall have the meaning specified in Section 9.3(a). 

 

“DOLLAR VOLUME” shall mean the product of (a) the Closing Bid Price times (b) the volume on the 

Principal Market on a Trading Day. 

 

"DTC" shall have the meaning specified in Section 2.3. 

 

"DWAC" shall have the meaning specified in Section 2.3. 

 

"EFFECTIVE DATE" shall mean the date on which the SEC first declares effective a Registration Statement, or 

any amendment thereof, registering the Registrable Securities as set forth in Section 7.2(a) or, if later, the date 

on which the Company and the Investor have executed and delivered this Agreement. 
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"EXCHANGE ACT" shall mean the Securities Exchange Act of 1934 and the rules and regulations promulgated 

thereunder. 

 

"FAST" shall have the meaning specified in Section 2.3. 

 

"FINRA" shall mean the Financial Industry Regulatory Authority, Inc. 

 

“FLOOR PRICE” shall have the meaning specified in Section 2.1(c). 



 

"INDEMNIFIED PARTY" shall have the meaning specified in Section 9.3(a). 

 

"INDEMNIFYING PARTY" shall have the meaning specified in Section 9.3(a). 

 

"INDEMNITY NOTICE" shall have the meaning specified in Section 9.3(b). 

 

"INVESTMENT AMOUNT" shall mean the dollar amount (within the range specified in Section 2.2) to be 

invested by Investor to purchase Put Shares with respect to any Put as notified by the Company to Investor in 

accordance with Section 2.2. 

 

"INVESTOR" shall have the meaning specified in the preamble to this Agreement. 

 

"LEGEND" shall have the meaning specified in Section 8.1. 

 

"MARKET PRICE" shall mean the lowest Closing Bid Price during the Valuation Period. 

 

"MATERIAL ADVERSE EFFECT" shall mean any effect on the business, operations, properties, or financial 

condition of the Company that is material and adverse to the Company and/or any condition, circumstance, or 

situation that would prohibit or otherwise materially interfere with the ability of the Company to enter into and 

perform its obligations under any of (a) this Agreement and (b) the Registration Rights Agreement. 

 

"MAXIMUM COMMITMENT AMOUNT" shall mean Fifty Million Dollars ($50,000,000). 

 

“MAXIMUM PUT AMOUNT” shall mean, with respect to any Put, the lesser of (a) Two Million Five Hundred 

Thousand Dollars ($2,500,000), or (b) Three Hundred (300%) percent of the average of the Dollar Volume for 

the twenty (20) Trading Days immediately preceding the Put Date. 

 

"NEW BID PRICE" shall have the meaning specified in Section 2.6. 

 

"OLD BID PRICE" shall have the meaning specified in Section 2.6. 
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"OUTSTANDING" shall mean, with respect to the Common Stock, at any date as of which the number of 

shares of Common Stock is to be determined, all issued and outstanding shares of Common Stock, including all 

shares of Common Stock issuable in respect of outstanding convertible securities, scrip or any certificates 

representing fractional interests in shares of Common Stock; provided, however, that Outstanding shall not 

include any shares of Common Stock then directly or indirectly owned or held by or for the account of the 

Company. 

 

"PERSON" shall mean an individual, a corporation, a partnership, an association, a trust or other entity or 

organization, including a government or political subdivision or an agency or instrumentality thereof. 

 

"POTENTIAL MATERIAL EVENT" shall mean any of the following: (a) the possession by the Company of 

material information not ripe for disclosure in a Registration Statement, which shall be evidenced by 

determinations in good faith by the Board of Directors of the Company that disclosure of such information in 

the Registration Statement would be detrimental to the business and affairs of the Company, or (b) any material 

engagement or activity by the Company which would, in the good faith determination of the Board of Directors 

of the Company, be adversely affected by disclosure in a Registration Statement at such time, which 

determination shall be accompanied by a good faith determination by the Board of Directors of the Company 

that the Registration Statement would be materially misleading absent the inclusion of such information. 

 

"PRINCIPAL MARKET" shall mean the Nasdaq Global Market, or other principal exchange which is at the 

time the principal trading exchange or market for the Common Stock. 

 

"PURCHASE PRICE" shall mean, with respect to any Put, 95% of the Market Price on such date on which the 

Purchase Price is calculated in accordance with the terms and conditions of this Agreement. 



 

"PUT" shall mean the right of the Company to require the Investor to purchase shares of Common Stock, 

subject to the terms and conditions of this Agreement. 

 

"PUT DATE" shall mean any Trading Day during the Commitment Period that a Put Notice is deemed delivered 

pursuant to Section 2.2(b). 

 

"PUT NOTICE" shall mean a written notice, substantially in the form of Exhibit B hereto, to Investor setting 

forth the Investment Amount with respect to which the Company intends to require Investor to purchase shares 

of Common Stock pursuant to the terms of this Agreement. 
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"PUT SHARES" shall mean all shares of Common Stock issued or issuable pursuant to a Put that has been 

exercised or may be exercised in accordance with the terms and conditions of this Agreement. 

 

“PUT TERMINATION DAY” shall have the meaning specified in Section 2.1(c). 

 

"REGISTRABLE SECURITIES" shall mean the (a) Put Shares, (b) the Blackout Shares, (c) the Warrant Shares 

and (d) any securities issued or issuable with respect to any of the foregoing by way of exchange, stock dividend 

or stock split or in connection with a combination of shares, recapitalization, merger, consolidation or other 

reorganization or otherwise. As to any particular Registrable Securities, once issued such securities shall cease 

to be Registrable Securities when (i) a Registration Statement has been declared effective by the SEC and such 

Registrable Securities have been disposed of pursuant to a Registration Statement, (ii) such Registrable 

Securities have been sold under circumstances under which all of the applicable conditions of Rule 144 are met, 

(iii) such time as such Registrable Securities have been otherwise transferred to holders who may trade such 

shares without restriction under the Securities Act or (iv) in the opinion of counsel to the Company, which 

counsel shall be reasonably acceptable to Investor, such Registrable Securities may be sold without registration 

under the Securities Act or the need for an exemption from any such registration requirements and without any 

time, volume or manner limitations pursuant to Rule 144(b)(i) (or any similar provision then in effect) under the 

Securities Act. 

 

"REGISTRATION RIGHTS AGREEMENT" shall mean the registration rights agreement in the form of Exhibit 

A hereto. 

 

"REGISTRATION STATEMENT" shall mean a registration statement on such form promulgated by the SEC 

for which the Company then qualifies and which counsel for the Company shall deem appropriate and which 

form shall be available for the resale of the Registrable Securities to be registered thereunder in accordance with 

the provisions of this Agreement and the Registration Rights Agreement and in accordance with the intended 

method of distribution of such securities, for the registration of the resale by Investor of the Registrable 

Securities under the Securities Act. 

 

"REGULATION D" shall mean Regulation D promulgated under the Securities Act. 

 

"REMAINING PUT SHARES" shall have the meaning specified in Section 2.6. 

 

"RULE 144" shall mean Rule 144 under the Securities Act or any similar provision then in force under the 

Securities Act. 

 

"SEC" shall mean the Securities and Exchange Commission. 
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"SECURITIES ACT" shall have the meaning specified in the recitals of this Agreement. 

 



"SEC DOCUMENTS" shall mean, as of a particular date, all reports and other documents file by the Company 

pursuant to Section 13(a) or 15(d) of the Exchange Act since the beginning of the Company's then most recently 

completed fiscal year as of the time in question (provided that if the date in question is within ninety days of the 

beginning of the Company's fiscal year, the term shall include all documents filed since the beginning of the 

second preceding fiscal year). 

 

“SHORT SALES” shall mean all “short sales” as defined in Rule 200 of Regulation SHO under the Exchange 

Act (but shall not be deemed to include the location and/or reservation of borrowable shares of Common Stock). 

 

"SUBSCRIPTION DATE" shall mean the date on which this Agreement is executed and delivered by the 

Company and Investor. 

 

"THIRD PARTY CLAIM" shall have the meaning specified in Section 9.3(a). 

 

“TRADING DAY” shall mean a day on which the Principal Market shall be open for business. 

 

“TRANSACTION DOCUMENTS” shall mean this Equity Credit Agreement, the Registration Rights 

Agreement, Closing Certificate, and the Transfer Agent Instructions. 

 

"TRANSFER AGENT" shall mean the transfer agent for the Common Stock (and to any substitute or 

replacement transfer agent for the Common Stock upon the Company's appointment of any such substitute or 

replacement transfer agent). 

 

"UNDERWRITER" shall mean any underwriter participating in any disposition of the Registrable Securities on 

behalf of Investor pursuant to a Registration Statement. 

 

"VALUATION EVENT" shall mean an event in which the Company at any time during a Valuation Period 

takes any of the following actions: 

 

(a)           subdivides  or combines the Common Stock; 

 

(b)           pays a dividend in shares of Common Stock or makes any other distribution of shares of Common 

Stock, except for dividends paid with respect to any series of preferred stock authorized by the Company, 

whether existing now or in the future; 

 

(c)           issues any options or other rights to subscribe for or purchase shares of Common Stock other than 

pursuant to this Agreement and the price per share for which shares of Common Stock may at any time 

thereafter be issuable pursuant to such options or other rights shall be less than the Closing Bid Price in effect 

immediately prior to such issuance; 
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(d)           issues any securities convertible into or exchangeable for shares of Common Stock and the 

consideration per share for which shares of Common Stock may at any time thereafter be issuable pursuant to 

the terms of such convertible or exchangeable securities shall be less than the Closing Bid Price  in effect 

immediately prior to such issuance; 

 

(e)           issues shares of Common Stock otherwise than as  provided in the foregoing subsections (a) through 

(d), at a price per share less, or for other consideration lower, than the Closing Bid Price in effect immediately 

prior to such issuance, or without consideration; or 

 

(f)           makes a distribution of its assets or evidences of indebtedness to the holders of Common Stock as a 

dividend in liquidation or by way of return of capital or other than as a dividend payable out of earnings or 

surplus legally available for dividends under applicable law or any distribution to such holders made in  respect 

of the sale of all or substantially all of the Company's assets (other than under the circumstances provided for in 

the foregoing  subsections (a) through (e). 

 



"VALUATION PERIOD" shall mean the period of five (5) Trading Days immediately following the date on 

which the applicable Put Notice is deemed to be delivered and during which the Purchase Price of the Common 

Stock is valued; provided, however, that if a Valuation Event occurs during any Valuation Period, a new 

Valuation Period shall begin on the Trading Day immediately after the occurrence of such Valuation Event and 

end on the fifth (5th)  Trading Day thereafter. 

 

“WARRANT” shall mean the Common Stock Purchase Warrant delivered to Investor upon filing, after the 

Subscription Date, of the Registration Statement, or an applicable supplement or amendment, in accordance 

with Section 2.1(b) hereof, which Warrant shall be exercisable immediately and have a term of exercise equal to 

5 years, in the form of Exhibit E attached hereto. 

  

“WARRANT SHARES” shall mean the shares of Common Stock issuable upon exercise of the Warrant. 

  

 

ARTICLE II 

PURCHASE AND SALE OF COMMON STOCK 

 

Section 2.1            INVESTMENTS. 

 

(a)           PUTS.  Upon the terms and conditions set forth herein (including, without limitation, the provisions of 

Article VII), on any Put Date the Company may exercise a Put by the delivery of a Put Notice. The number of 

Put Shares that Investor shall purchase pursuant to such Put shall be determined by dividing the Investment 

Amount specified in the Put Notice by the Purchase Price with respect to such Put Notice. 
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(b)           WARRANT.  As a condition for the execution of this Agreement by the Investor, the Company shall 

grant the Investor a transferable, divisible Warrant to purchase 400,000 shares of Common Stock, at an exercise 

price equal to $5.75, with a five year term, and cashless exercise rights in the form annexed hereto as Exhibit 

E.  The Warrant and the Warrant Shares shall be included in the Registration Statement, and any amendment or 

supplement thereto. The Warrant shall be delivered to the Investor upon filing, after the Subscription Date, of 

the Registration Statement, or an applicable supplement or amendment. 

 

(c)           FLOOR PRICE.  In the event that, during a Valuation Period for any Put, the Closing Bid Price on any 

Trading Day falls below eighty percent (80%) of the average of the Closing Bid Prices for the five (5) Trading 

Days immediately preceding the Put Date (a “FLOOR PRICE”), then for each such Trading Day the Company 

shall be under no obligation to sell and the Investor shall be under no obligation to purchase one fifth (1/5th) of 

the Investment Amount specified in the Put Notice for each such Trading Day, and the Investment Amount shall 

accordingly be deemed reduced by such amount. In the event that during a Valuation Period the Closing Bid 

Price falls below the Floor Price for any two (2) Trading Days - not necessarily consecutive – then the balance 

of each party’s rights and obligations to purchase and sell the Investment Amount under such Put Notice shall 

terminate on such second Trading Day (“PUT TERMINATION DAY”), and the Investment Amount shall be 

adjusted to include only one-fifth (1/5th)of the initial Investment Amount for each Trading Day during the 

Valuation Period prior to the Put Termination Day that the Closing Bid Price equals or exceeds the Floor Price. 

 

Section 2.2            MECHANICS. 

 

(a)           PUT NOTICE. At any time and from time to time during the Commitment Period, the Company may 

deliver a Put Notice to Investor, subject to the conditions set forth in Section 7.2; provided, however, that the 

Investment Amount identified in the applicable Put Notice shall not be greater than the Maximum Put Amount 

and, when taken together with any prior Put Notices, shall not exceed the Maximum Commitment. 

 

(b)           DATE OF DELIVERY OF PUT NOTICE. A Put Notice shall be deemed delivered on (i) the Trading 

Day it is received by facsimile or otherwise by Investor if such notice is received on or prior to 12:00 noon New 

York time, or (ii) the immediately succeeding Trading Day if it is received by facsimile or otherwise after 12:00 

noon New York time on a Trading Day or at anytime on a day which is not a Trading Day. 

 



Section 2.3           CLOSINGS. On or prior to each Closing Date for any Put, (a) the Company shall deliver to 

the Investor one or more certificates, at Investor's option, representing the Put Shares purchased by Investor 

pursuant to Section 2.1 herein, registered in the name of Investor and (b) Investor shall deliver the Investment 

Amount specified in the Put Notice by wire transfer of immediately available funds to an account designated by 

the Company within twenty four (24) hours of receipt of the Put Shares. In lieu of delivering physical 

certificates representing the Common Stock issuable in accordance with clause (a) of this Section 2.3, and 

provided that the Transfer Agent then is participating in the Depository Trust Company ("DTC") Fast 

Automated Securities Transfer ("FAST") program, upon request of Investor, but subject to the applicable 

provisions of Article VIII hereof, the Company shall use its commercially reasonable efforts to cause the 

Transfer Agent to electronically transmit, prior to the applicable Closing Date, the applicable Put Shares by 

crediting the account of the Investor's prime broker with DTC through its Deposit Withdrawal Agent 

Commission ("DWAC") system, and provide proof satisfactory to the Investor of such delivery.  In addition, on 

or prior to such Closing Date, each of the Company and Investor shall deliver to each other all documents, 

instruments and writings required to be delivered or reasonably requested by either of them pursuant to this 

Agreement in order to implement and effect the transactions contemplated herein. 
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Section 2.4            [INTENTIONALLY OMITTED] 

 

Section 2.5            [INTENTIONALLY OMITTED] 

 

Section 2.6            BLACKOUT SHARES. 

 

(a)           If at any time or from time to time after the date of effectiveness of the Registration Statement, the 

Company delivers a Blackout Notice to the Investor, the Investor shall not offer or sell any Put Shares, Warrant 

Shares, or Blackout Shares (as defined below), or engage in any other transaction involving or relating the such 

shares, from the time of the Blackout Notice until Investor receives written notice from the Company that such 

Potential Material Event either has been disclosed to the public or no longer constitutes a Potential Material 

Event (such period, a "Blackout Period"). 

 

(b)           In the event that, (i) within fifteen (15) Trading Days following any Closing Date, the Company 

delivers a Blackout Notice to Investor, and (ii) the Closing Bid Price on the Trading Day immediately preceding 

the applicable Blackout Period ("OLD BID PRICE") is greater than the Closing Bid Price on the first Trading 

Day following such Blackout Period that Investor may sell its Registrable Securities pursuant to an effective 

Registration Statement ("NEW BID PRICE"), then the Company shall issue to Investor the number of additional 

shares of Registrable Securities (the "BLACKOUT SHARES") equal to the excess of (x) the product of the 

number of Put Shares held by Investor immediately prior to the Blackout Period that were issued on the most 

recent Closing Date (the "REMAINING PUT SHARES") multiplied by the Old Bid Price, divided by the New 

Bid Price, over (y) the Remaining Put Shares. 

 

Section 2.7            [INTENTIONALLY OMITTED] 

  

Section 2.8            LIQUIDATED DAMAGES. Each of the Company and Investor acknowledge and 

agree that the requirement to issue Blackout Shares under Section 2.6 shall give rise to liquidated damages and 

not penalties. Each of the Company and Investor further acknowledge that (a) the amount of loss or damages 

likely to be incurred is incapable or is difficult to precisely estimate, (b) the amount specified in such Section 

bears a reasonable proportion and is not plainly or grossly disproportionate to the probable loss likely to be 

incurred by Investor in connection with a Blackout Period, and (c) each of the Company and Investor are 

sophisticated business parties and have been represented by sophisticated and able legal and financial counsel 

and negotiated this Agreement at arm's length. 
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ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF INVESTOR 

 

Investor represents and warrants to the Company that: 

 

Section 3.1            INTENT. Investor is entering into this Agreement for its own account and Investor has no 

present arrangement (whether or not legally binding) at any time to sell the Common Stock to or through any 

person or entity; provided, however, that Investor reserves the right to dispose of the Common Stock at any time 

in accordance with federal and state securities laws applicable to such disposition. 

 

Section 3.2            NO LEGAL ADVICE FROM THE COMPANY.  The Investor acknowledges that it has had 

the  opportunity to review this Agreement and the transactions contemplated by this Agreement with its own 

legal counsel and investment and tax advisors.  The Investor is relying solely on such counsel and advisors and 

not on any statements or  representations of the Company or any of its representatives or agents for legal, tax or 

investment advice with respect to this investment, the transactions contemplated by this Agreement or the 

securities laws of any jurisdiction. 

 

Section 3.3            SOPHISTICATED INVESTOR. Investor is a sophisticated investor (as described in Rule 

506(b)(2)(ii) of Regulation D) and an accredited investor (as defined in Rule 501 of Regulation D), and Investor 

has such experience in business and financial matters that it is capable of evaluating the merits and risks of an 

investment in the Common Stock. Investor acknowledges that an investment in the Common Stock is 

speculative and involves a high degree of risk. 

 

Section 3.4            AUTHORITY. (a) Investor has the requisite power and authority to enter into and perform its 

obligations under this Agreement and the transactions contemplated hereby in accordance with its terms; (b) the 

execution and delivery of this Agreement and the Registration Rights Agreement, and the consummation by it of 

the transactions contemplated hereby and thereby have been duly authorized by all necessary action and no 

further consent or authorization of Investor or its partners is required; and (c) each of this Agreement and the 

Registration Rights Agreement has been duly authorized and validly executed and delivered by Investor and 

constitutes a valid and binding obligation of Investor enforceable against it in accordance with its terms, subject 

to applicable bankruptcy, insolvency, or similar laws relating to, or affecting generally the enforcement of, 

creditors' rights and remedies or by other equitable principles of general application. 
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Section 3.5            NOT AN AFFILIATE. Investor is not an officer, director or "affiliate" (as that term is 

defined in Rule 405 of the Securities Act) of the Company. 

 

Section 3.6            ORGANIZATION AND STANDING. Investor is a limited partnership duly organized, 

validly existing and in good standing under the laws of the Delaware and has all requisite power and authority to 

own, lease and operate its properties and to carry on its business as now being conducted. Investor is duly 

qualified and in good standing in every jurisdiction in which the nature of the business conducted or property 

owned by it makes such qualification necessary, other than those in which the failure so to qualify would not 

have a material adverse effect on Investor. 

 

Section 3.7            ABSENCE OF CONFLICTS. The execution and delivery of this Agreement and any other 

document or instrument contemplated hereby, and the consummation of the transactions contemplated hereby 

and thereby, and compliance with the requirements hereof and thereof, will not (a) violate any law, rule, 

regulation, order, writ, judgment, injunction, decree or award binding on Investor, (b) violate any provision of 

any indenture, instrument or agreement to which Investor is a party or is subject, or by which Investor or any of 

its assets is bound, or conflict with or constitute a material default thereunder, (c) result in the creation or 

imposition of any lien pursuant to the terms of any such indenture, instrument or agreement, or constitute a 

breach of any fiduciary duty owed by Investor to any third party, or (d) require the approval of any third-party 

(that has not been obtained) pursuant to any material contract, instrument, agreement, relationship or legal 

obligation to which Investor is subject or to which any of its assets, operations or management may be subject. 

 



Section 3.8            DISCLOSURE; ACCESS TO INFORMATION. Investor had an opportunity to review 

copies of the SEC Documents filed on behalf of the Company and has had access to all publicly available 

information with respect to the Company. 

 

Section 3.9            MANNER OF SALE. At no time was Investor presented with or solicited by or through any 

leaflet, public promotional meeting, television advertisement or any other form of general solicitation or 

advertising. 

 

Section 3.10           FINANCIAL CAPABILITY. Investor presently has the financial capacity and the necessary 

capital to perform its obligations hereunder. 

  

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

 

The Company represents and warrants to Investor that, except as disclosed in the SEC Documents: 

 

Section 4.1            ORGANIZATION OF THE COMPANY. The Company is a corporation duly organized and 

validly existing and in good standing under the laws of the State of Nevada and has all requisite power and 

authority to own, lease and operate its properties and to carry on its business as now being conducted.  The 

Company is duly qualified as a foreign corporation to do business and is in good standing in every jurisdiction 

in which the nature of the business conducted or property owned by it makes such qualification necessary, other 

than those in which the failure so to qualify would not have a Material Adverse Effect. 
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Section 4.2            AUTHORITY. (a) The Company has the requisite corporate power and authority to enter into 

and perform its obligations under this Agreement and the Registration Rights Agreement and to issue the Put 

Shares, Warrant Shares and Blackout Shares, if any; (b) the execution and delivery of this Agreement and the 

Registration Rights Agreement by the Company and the consummation by it of the transactions contemplated 

hereby and thereby have been duly authorized by all necessary corporate action and no further consent or 

authorization of the Company or its Board of Directors or stockholders is required; and (c) each of this 

Agreement and the Registration Rights Agreement has been duly executed and delivered by the Company and 

constitutes a valid and binding obligation of the Company enforceable against the Company in accordance with 

its terms, except as such enforceability may be limited by applicable bankruptcy, insolvency, or similar laws 

relating to, or affecting generally the enforcement of, creditors' rights and remedies or by other equitable 

principles of general application. 

 

Section 4.3            CAPITALIZATION. As of the date hereof, the authorized capital stock of the Company 

consists of (i) 75,000,000 shares of Common Stock, $0.001 par value per share, of which 42,200,263 shares are 

outstanding as of the date hereof. 

 

Except as otherwise disclosed in the SEC Documents, there are no outstanding securities which are convertible 

into shares of Common Stock, whether such conversion is currently exercisable or exercisable only upon some 

future date or the occurrence of some event in the future. 

 

All of the outstanding shares of Common Stock of the Company have been duly and validly authorized and 

issued and are fully paid and non-assessable. 

 

Section 4.4            COMMON STOCK. The Company has registered the Common Stock pursuant to Section 

12(b) or 12(g) of the Exchange Act and is in full compliance with all reporting requirements of the Exchange 

Act, and the Company has maintained all requirements for the continued listing or quotation of the Common 

Stock, and such Common Stock is currently listed or quoted on the Principal Market. The Company has taken 

no action designed to, or which to its knowledge is likely to have the effect of, terminating the registration of the 

Common Stock under the Exchange Act nor has the Company received any notification that the SEC is 

contemplating terminating such registration.  

 

Section 4.5            SEC DOCUMENTS. The Company may make available to Investor true and complete copies 

of the SEC Documents (including, without limitation, proxy information and solicitation materials). To the 



Company’s knowledge, the Company has not provided to Investor any information that, according to applicable 

law, rule or regulation, should have been disclosed publicly prior to the date hereof by the Company, but which 

has not been so disclosed. As of their respective dates, the SEC Documents complied in all material respects 

with the requirements of the Securities Act or the Exchange Act, as the case may be, and other federal, state and 

local laws, rules and regulations applicable to such SEC Documents, and none of the SEC Documents contained 

any untrue statement of a material fact or omitted to state a material fact required to be stated therein or 

necessary in order to make the statements therein, in light of the circumstances under which they were made, not 

misleading. The financial statements of the Company included in the SEC Documents comply as to form and 

substance in all material respects with applicable accounting requirements and the published rules and 

regulations of the SEC or other applicable rules and regulations with respect thereto. Such financial statements 

have been prepared in accordance with generally accepted accounting principles applied on a consistent basis 

during the periods involved (except (a) as may be otherwise indicated in such financial statements or the notes 

thereto or (b) in the case of unaudited interim statements, to the extent they may not include footnotes or may be 

condensed or summary statements) and fairly present in all material respects the financial position of the 

Company as of the dates thereof and the results of operations and cash flows for the periods then ended (subject, 

in the case of unaudited statements, to normal year-end audit adjustments). 
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Section 4.6            VALID ISSUANCES. When issued and paid for as herein provided, the Put Shares, the 

Warrant Shares, and the Blackout Shares, if any, shall be duly and validly issued, fully paid, and non-assessable. 

Neither the sales of the Put Shares or the Blackout Shares, if any, pursuant to, nor the Company's performance 

of its obligations under, this Agreement or the Registration Rights Agreement shall (a) result in the creation or 

imposition of any liens, charges, claims or other encumbrances upon the Put Shares, Warrant Shares or Blackout 

Shares, if any, or any of the assets of the Company, or (b) entitle the holders of outstanding shares of Common 

Stock to preemptive or other rights to subscribe to or acquire the Common Stock or other securities of the 

Company. The Put Shares, Warrant Shares and Blackout Shares, if any, shall not subject Investor to personal 

liability, in excess of the subscription price by reason of the ownership thereof. 

 

Section 4.7            [INTENTIONALLY OMITTED] 

 

Section 4.8            [INTENTIONALLY OMITTED] 

 

Section 4.9            NO CONFLICTS. The execution, delivery and performance of this Agreement by the 

Company and the consummation by the Company of the transactions contemplated hereby, including without 

limitation the issuance of the Put Shares and the Blackout Shares, if any, do not and will not (a) result in a 

violation of the Certificate or By-Laws or (b) conflict with, or constitute a material default (or an event that with 

notice or lapse of time or both would become a material default) under, or give to others any rights of 

termination, amendment, acceleration or cancellation of, any material agreement, indenture, instrument or any 

"lock-up" or similar provision of any underwriting or similar agreement to which the Company is a party, or (c) 

result in a violation of any federal, state or local law, rule, regulation, order, judgment or decree (including 

federal and state securities laws and regulations) applicable to the Company or by which any property or asset of 

the Company is bound or affected (except for such conflicts, defaults, terminations, amendments, accelerations, 

cancellations and violations as would not, individually or in the aggregate, have a Material Adverse Effect) nor 

is the Company otherwise in violation of, conflict with or in default under any of the foregoing. The business of 

the Company is not being conducted in violation of any law, ordinance or regulation of any governmental entity, 

except for possible violations that either singly or in the aggregate do not and will not have a Material Adverse 

Effect. The Company is not required under federal, state or local law, rule or regulation to obtain any consent, 

authorization or order of, or make any filing or registration with, any court or governmental agency in order for 

it to execute, deliver or perform any of its obligations under this Agreement or issue and sell the Common Stock 

in accordance with the terms hereof (other than any SEC, FINRA or state securities filings that may be required 

to be made by the Company subsequent to any Closing, any registration statement that may be filed pursuant 

hereto, and any shareholder approval required by the rules applicable to companies whose common stock trades 

on the Nasdaq Global Market); provided that, for purposes of the representation made in this sentence, the 

Company is assuming and relying upon the accuracy of the relevant representations and agreements of Investor 

herein. 
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Section 4.10            NO MATERIAL ADVERSE CHANGE. Since June 30, 2009 no event has occurred that 

would have a Material Adverse Effect on the Company, except as disclosed in the SEC Documents. 

 

Section 4.11            NO UNDISCLOSED LIABILITIES. The Company has no liabilities or obligations that are 

material, individually or in the aggregate, and that are not disclosed in the SEC Documents or otherwise publicly 

announced, other than those incurred in the ordinary course of the Company's businesses since June 30, 2009 

and which, individually or in the aggregate, do not or would not have a Material Adverse Effect on the 

Company. 

 

Section 4.1            NO UNDISCLOSED EVENTS OR CIRCUMSTANCES. Since June 30, 2009, no event or 

circumstance has occurred or exists with respect to the Company or its businesses, properties, operations or 

financial condition, that, under applicable law, rule or regulation, requires public disclosure or announcement 

prior to the date hereof by the Company but which has not been so publicly announced or disclosed in the SEC 

Documents. 

 

Section 4.13          [INTENTIONALLY OMITTED] 

 

Section 4.14          LITIGATION AND OTHER PROCEEDINGS. Except as may be set forth in the SEC 

Documents, there are no lawsuits or proceedings pending or to the knowledge of the Company threatened, 

against the Company, nor has the Company received any written or oral notice of any such action, suit, 

proceeding or investigation, which would have a Material Adverse Effect. Except as set forth in the SEC 

Documents, no judgment, order, writ, injunction or decree or award has been issued by or, so far as is known by 

the Company, requested of any court, arbitrator or governmental agency which would have a Material Adverse 

Effect. 
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Section 4.15          MATERIAL NON-PUBLIC INFORMATION. The Company is not in possession of, nor has 

the Company or its agents disclosed to Investor, any material non-public information that (a) if disclosed, would 

reasonably be expected to have a materially adverse effect on the price of the Common Stock or (b) according to 

applicable law, rule or regulation, should have been disclosed publicly by the Company prior to the date hereof 

but which has not been so disclosed. 

 

Section 4.16          SARBANES-OXLEY; INTERNAL ACCOUNTING CONTROLS. The Company is in 

material compliance with all provisions of the Sarbanes-Oxley Act of 2002 which are applicable to it. The 

Company and its subsidiaries maintain a system of internal accounting controls sufficient to provide reasonable 

assurance that (i) transactions are executed in accordance with management’s general or specific authorizations, 

(ii) transactions are recorded as necessary to permit preparation of financial statements in conformity with 

GAAP and to maintain asset accountability, (iii) access to assets is permitted only in accordance with 

management’s general or specific authorization, and (iv) the recorded accountability for assets is compared with 

the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. The 

Company has established disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 

15d-15(e)) for the Company and designed such disclosure controls and procedures to ensure that information 

required to be disclosed by the Company in the reports it files or submits under the Exchange Act is recorded, 

processed, summarized and reported, within the time periods specified in the SEC’s rules and forms. The 

Company’s certifying officers have evaluated the effectiveness of the Company’s disclosure controls and 

procedures as of the end of the period covered by the Company’s most recently filed periodic report under the 

Exchange Act (such date, the “EVALUATION DATE”). The Company presented in its most recently filed 

periodic report under the Exchange Act the conclusions of the certifying officers about the effectiveness of the 

disclosure controls and procedures based on their evaluations as of the Evaluation Date. Since the Evaluation 

Date, there have been no changes in the Company’s internal control over financial reporting (as such term is 

defined in the Exchange Act) that has materially affected, or is reasonably likely to materially affect, the 

Company’s internal control over financial reporting. 

 



Section 4.17          DIRECTOR AND OFFICERS LIABILITY POLICY. The Company maintains a 

Directors' and Officers' liability insurance policy.  Such policy is in full force and effect, and has not been 

modified, cancelled or terminated and the Company has not received any notice of cancellation, modification or 

non renewal . 

 

ARTICLE V 

COVENANTS OF INVESTOR 

 

Section 5.1            COMPLIANCE WITH LAW; TRADING IN SECURITIES. Investor's trading activities with 

respect to shares of the Common Stock will be in compliance with all applicable state and federal securities 

laws, rules and regulations and the rules and regulations of FINRA and the Principal Market on which the 

Common Stock is listed or quoted. 
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Section 5.2            SHORT SALES AND CONFIDENTIALITY. Neither Investor nor any affiliate of the 

Investor acting on its behalf or pursuant to any understanding with it will execute any Short Sales during the 

period from the date hereof to the end of the Commitment Period.  For the purposes hereof, and in accordance 

with Regulation SHO, the sale after delivery of a Put Notice of such number of shares of Common Stock 

reasonably expected to be purchased under a Put Notice shall not be deemed a Short Sale. 

 

Other than to other Persons party to this Agreement, Investor has maintained the confidentiality of all 

disclosures made to it in connection with this transaction (including the existence and terms of this transaction). 

 

ARTICLE VI 

COVENANTS OF THE COMPANY 

 

Section 6.1            REGISTRATION RIGHTS. The Company shall use its best efforts to cause the Registration 

Rights Agreement to remain in full force and effect and the Company shall comply in all respects with the terms 

thereof. 

 

Section 6.2            RESERVATION OF COMMON STOCK. As of the date hereof, the Company has available 

and the Company shall reserve and keep available at all times, free of preemptive rights, 400,000 shares of 

Common Stock for the purpose of enabling the Company to satisfy its obligation to issue the Warrant 

Shares.  The Company will, from time to time as needed in advance of a Closing Date, reserve and keep 

available until the consummation of such Closing, free of preemptive rights sufficient shares of Common Stock 

for the purpose of enabling the Company to satisfy its obligation to issue the Put Shares to be issued in 

connection therewith. The number of shares so reserved from time to time, as theretofore increased or reduced 

as hereinafter provided, may be reduced by the number of shares actually delivered hereunder. 

 

Section 6.3            LISTING OF COMMON STOCK.  If the Company applies to have the Common Stock 

traded on any other Principal Market, it shall include in such application the Put Shares, the Warrant Shares, and 

the Blackout Shares, if any, and shall take such other action as is necessary or desirable in the reasonable 

opinion of Investor to cause the Common Stock to be listed on such other Principal Market as promptly as 

possible. The Company shall use its commercially reasonable efforts to continue the listing and trading of the 

Common Stock on the Principal Market (including, without limitation, maintaining sufficient net tangible 

assets) and will comply in all respects with the Company's reporting, filing and other obligations under the 

bylaws or rules of the FINRA and the Principal Market. 

 

Section 6.4            EXCHANGE ACT REGISTRATION. The Company shall take all commercially reasonable 

steps to cause the Common Stock to continue to be registered under Section 12(g) or 12(b) of the Exchange Act, 

will use its commercially reasonable efforts to comply in all material respects with its reporting and filing 

obligations under said act, and will not take any action or file any document (whether or not permitted by said 

act or the rules thereunder) to terminate or suspend such registration or to terminate or suspend its reporting and 

filing obligations under the Exchange Act.  
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Section 6.5            NOTICE OF CERTAIN EVENTS AFFECTING REGISTRATION; SUSPENSION OF 

RIGHT TO MAKE A PUT. The Company shall promptly notify Investor upon the occurrence of any of the 

following events in respect of a registration statement or related prospectus in respect of an offering of 

Registrable Securities: (a) receipt of any request by the SEC or any other federal or state governmental authority 

during the period of effectiveness of the registration statement for amendments or supplements to the 

Registration Statement or related prospectus; (b) the issuance by the SEC or any other federal or state 

governmental authority of any stop order suspending the effectiveness of any Registration Statement or the 

initiation of any proceedings for that purpose; (c) receipt of any notification with respect to the suspension of the 

qualification or exemption from qualification of any of the Registrable Securities for sale in any jurisdiction or 

the initiation or threatening of any proceeding for such purpose; (d) the happening of any event that makes any 

statement made in such Registration Statement or related prospectus or any document incorporated or deemed to 

be incorporated therein by reference untrue in any material respect or that requires the making of any changes in 

the registration statement, related prospectus or documents so that, in the case of a Registration Statement, it 

will not contain any untrue statement of a material fact or omit to state any material fact required to be stated 

therein or necessary to make the statements therein not misleading, and that in the case of the related prospectus, 

it will not contain any untrue statement of a material fact or omit to state any material fact required to be stated 

therein or necessary to make the statements therein, in the light of the circumstances under which they were 

made, not misleading; and (e) the Company's reasonable determination that a post-effective amendment to the 

registration statement would be appropriate, and the Company shall promptly make available to Investor any 

such supplement or amendment to the related prospectus. The Company shall not deliver to Investor any Put 

Notice during the continuation of any of the foregoing events. 

 

Section 6.6            CONSOLIDATION; MERGER.  The Company shall not at any time after the date hereof 

effect any merger or consolidation of the Company unless the resulting successor or acquiring entity (if not the 

Company) assumes by written instrument the obligation to deliver to Investor such shares of Common Stock 

and/or securities as Investor is entitled to receive pursuant to this Agreement. 

 

Section 6.7            REIMBURSEMENT.  If (i) Investor, other than by reason of its gross negligence or willful 

misconduct, becomes involved in any capacity in any action, proceeding or investigation brought by any 

shareholder of the Company, in connection with or as a result of the consummation of the transactions 

contemplated by the Transaction Documents, or if Investor is impleaded in any such action, proceeding or 

investigation by any person, or (ii) Investor, other than by reason of its gross negligence or willful misconduct 

or by reason of its trading of the Common Stock in a manner that is illegal under the federal securities laws, 

becomes involved in any capacity in any action, proceeding or investigation brought by the SEC against or 

involving the Company or in connection with or as a result of the consummation of the transactions 

contemplated by the Transaction Documents, or if Investor is impleaded in any such action, proceeding or 

investigation by any person, then in any such case, the Company will reimburse Investor for its reasonable legal 

and other expenses (including the cost of any investigation and preparation) incurred in connection therewith, as 

such expenses are incurred. The reimbursement obligations of the Company under this section shall be in 

addition to any liability which the Company may otherwise have, shall extend upon the same terms and 

conditions to any affiliates of Investor that are actually named in such action, proceeding or investigation, and 

partners, directors, agents, employees and controlling persons (if any), as the case may be, of Investor and any 

such affiliate, and shall be binding upon and inure to the benefit of any successors, assigns, heirs and personal 

representatives of the Company, Investor and any such affiliate and any such person. 
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Section 6.8            DILUTION.  The number of shares of Common Stock issuable as Put Shares may increase 

substantially in certain circumstances, including, but not necessarily limited to, the circumstance wherein the 

trading price of the Common Stock declines during the period between the Effective Date and the end of the 

Commitment Period.  The Company’s executive officers and directors have studied and fully understand the 

nature of the transactions contemplated by this Agreement and recognize that they have a potential dilutive 

effect.  The board of directors of the Company has concluded, in its good faith business judgment, that such 

issuance is in the best interests of the Company.  The Company specifically acknowledges that its obligation to 



issue the Put Shares is binding upon the Company and enforceable regardless of the dilution such issuance may 

have on the ownership interests of other shareholders of the Company. 

 

Section 6.9            CERTAIN AGREEMENTS. The Company covenants and agrees that it will not, without the 

prior written consent of the Investor, enter into any other equity line of credit agreement with a third party 

during the Commitment Period having terms and conditions substantially comparable to this Agreement.  For 

the avoidance of doubt, nothing contained in the Transaction Documents shall restrict, or require the Investor's 

consent for, any agreement providing for the issuance or distribution of (or the issuance or distribution of) any 

equity securities pursuant to any agreement or arrangement that is not commonly understood to be an "equity 

line of credit." 

 

ARTICLE VII 

CONDITIONS TO DELIVERY OF 

PUT NOTICES AND CONDITIONS TO CLOSING 

 

Section 7.1            CONDITIONS PRECEDENT TO THE OBLIGATION OF THE COMPANY TO ISSUE 

AND SELL COMMON STOCK. The obligation hereunder of the Company to issue and sell the Put Shares to 

Investor incident to each Closing is subject to the satisfaction, at or before each such Closing, of each of the 

conditions set forth below. 

 

(a)           ACCURACY OF INVESTOR'S REPRESENTATIONS AND WARRANTIES. The representations 

and warranties of Investor shall be true and correct in all material respects as of the date of this Agreement and 

as of the date of each such Closing as though made at each such time, except for changes which have not had a 

Material Adverse Effect. 
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(b)           PERFORMANCE BY INVESTOR. Investor shall have performed, satisfied and complied in all 

respects with all covenants, agreements and conditions required by this Agreement to be performed, satisfied or 

complied with by Investor at or prior to such Closing. 

 

(c)           Principal Market Regulation. The Company shall not issue any Put Shares, Warrant Shares or 

Blackout Shares, if any, and the Investor shall not have the right to receive any Put Shares, Warrant Shares or 

Blackout Shares, if the issuance of such shares would exceed the aggregate number of shares of Common Stock 

which the Company may issue without breaching the Company’s obligations under the rules or regulations of 

the Principal Market (the “EXCHANGE CAP”), except that such limitation shall not apply in the event that the 

Company obtains the approval of its stockholders as required by the applicable rules of the Principal Market for 

issuances of Common Stock in excess of such amount, which such approval the Company will use its best 

efforts to obtain. Until such approval is obtained, Investor shall not be issued under the Transaction Documents, 

shares of Common Stock in an amount greater than the Exchange Cap. 

 

Section 7.2            CONDITIONS PRECEDENT TO THE RIGHT OF THE COMPANY TO DELIVER A PUT 

NOTICE AND THE OBLIGATION OF INVESTOR TO PURCHASE PUT SHARES. The right of the 

Company to deliver a Put Notice and the obligation of Investor hereunder to acquire and pay for the Put Shares 

incident to a Closing is subject to the satisfaction, on (i) the date of delivery of such Put Notice and (ii) the 

applicable Closing Date (each a "CONDITION SATISFACTION DATE"), of each of the following conditions: 

 

(a)           EFFECTIVE REGISTRATION STATEMENT. As set forth in the Registration Rights Agreement, a 

Registration Statement, and any amendment or supplement thereto, shall have previously become effective for 

the resale by Investor of the Registrable Securities subject to such Put Notice, and such Registration Statement 

shall remain effective on each Condition Satisfaction Date and (i) neither the Company nor Investor shall have 

received notice that the SEC has issued or intends to issue a stop order with respect to such Registration 

Statement or that the SEC otherwise has suspended or withdrawn the effectiveness of such Registration 

Statement, either temporarily or permanently, or intends or has threatened to do so (unless the SEC's concerns 

have been addressed and Investor is reasonably satisfied that the SEC no longer is considering or intends to take 

such action), and (ii) no other suspension of the use or withdrawal of the effectiveness of such Registration 

Statement or related prospectus shall exist. 

 



(b)           ACCURACY OF THE COMPANY'S REPRESENTATIONS AND WARRANTIES. The 

representations and warranties of the Company shall be true and correct in all material respects as of each 

Condition Satisfaction Date as though made at each such time (except for representations and warranties 

specifically made as of a particular date) with respect to all periods, and as to all events and circumstances 

occurring or existing to and including each Condition Satisfaction Date, except for any conditions which have 

temporarily caused any representations or warranties herein to be incorrect and which have been corrected with 

no continuing impairment to the Company or Investor. 
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(c)           PERFORMANCE BY THE COMPANY. The Company shall have performed, satisfied and complied 

in all material respects with all covenants, agreements and conditions required by this Agreement and the 

Registration Rights Agreement to be performed, satisfied or complied with by the Company at or prior to each 

Condition Satisfaction Date. 

 

(d)           NO INJUNCTION. No statute, rule, regulation, executive order, decree, ruling or injunction shall have 

been enacted, entered, promulgated or adopted by any court or governmental authority of competent jurisdiction 

that prohibits or directly and materially adversely affects any of the transactions contemplated by this 

Agreement, and no proceeding shall have been commenced that may have the effect of prohibiting or materially 

adversely affecting any of the transactions contemplated by this Agreement. 

 

(e)           ADVERSE CHANGES. Since the date of filing of the Company's most recent SEC Document, no 

event that had or is reasonably likely to have a Material Adverse Effect has occurred. 

 

(f)           NO SUSPENSION OF TRADING IN OR DELISTING OF COMMON STOCK. The trading of the 

Common Stock shall not have been suspended by the SEC, the Principal Market or the FINRA and the Common 

Stock shall have been approved for listing or quotation on and shall not have been delisted from the Principal 

Market. 

 

(g)           LEGAL OPINION. The Company shall have caused to be delivered to Investor, prior to the first 

Closing, an opinion of the Company's legal counsel in the form of Exhibit C hereto, addressed to Investor. 

 

(h)           FIVE PERCENT LIMITATION. On each Closing Date, the number of Put Shares then to be 

purchased by Investor shall not exceed the number of such shares that, when aggregated with all other shares of 

Registrable Securities then owned by Investor beneficially or deemed beneficially owned by Investor, would 

result in Investor owning more than 4.99% of all of such Common Stock as would be outstanding on such 

Closing Date, as determined in accordance with Section 16 of the Exchange Act and the regulations 

promulgated thereunder. For purposes of this Section, in the event that the amount of Common Stock 

outstanding as determined in accordance with Section 16 of the Exchange Act and the regulations promulgated 

thereunder is greater on a Closing Date than on the date upon which the Put Notice associated with such Closing 

Date is given, the amount of Common Stock outstanding on such Closing Date shall govern for purposes of 

determining whether Investor, when aggregating all purchases of Common Stock made pursuant to this 

Agreement and Blackout Shares, if any, would own more than 4.99% of the Common Stock following such 

Closing Date. 
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(i)           Principal Market Regulation. The Company shall not issue any Put Shares, Warrant Shares or Blackout 

Shares, if any, and the Investor shall not have the right to receive any Put Shares, Warrant Shares or Blackout 

Shares, if the issuance of such shares would exceed the Exchange Cap, except that such limitation shall not 

apply in the event that the Company obtains the approval of its stockholders as required by the applicable rules 

of the Principal Market for issuances of Common Stock in excess of such amount, which such approval the 

Company will use its best efforts to obtain. Until such approval is obtained, Investor shall not be issued under 

the Transaction Documents, shares of Common Stock in an amount greater than the Exchange Cap. 



 

(j)           NO KNOWLEDGE. The Company shall have no knowledge of any event more likely than not to have 

the effect of causing such Registration Statement to be suspended or otherwise ineffective (which event is more 

likely than not to occur within the fifteen Trading Days following the Trading Day on which such Notice is 

deemed delivered). 

 

(k)           SHAREHOLDER VOTE. The issuance of shares of Common Stock with respect to the applicable 

Closing, if any, shall not violate the shareholder approval requirements of the Principal Market. 

 

(l)           NO VALUATION EVENT. No Valuation Event shall have occurred since the Put Date. 

 

(m)           OTHER. On each Condition Satisfaction Date, Investor shall have received a certificate in 

substantially the form and substance of Exhibit D hereto, executed by an executive officer of the Company and 

to the effect that all the conditions to such Closing shall have been satisfied as at the date of each such 

certificate. 

 

ARTICLE VIII 

LEGENDS 

 

Section 8.1            LEGENDS. Prior to the execution hereof, the Company shall execute the Transfer Agent 

Instructions in the form annexed hereto as Exhibit E.  Until such time as the Registrable Securities have been 

registered under the Securities Act, as contemplated by the Registration Rights Agreement, and sold in 

accordance with an effective Registration Statement or otherwise in accordance with another effective 

registration statement, or until such Registrable Securities can otherwise be sold without restriction, whichever 

is earlier, each certificate representing Registrable Securities will bear the following legend (the "LEGEND"): 

 

THESE SECURITIES HAVE NOT BEEN REGISTERED WITH THE SECURITIES AND 

EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE 

UPON AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS 

AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR 

SOLD EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE 

SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A 

TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE 

SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS. 
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The Company warrants that it will give the Transfer Agent no instructions inconsistent with the provisions 

hereof. It is the intent and purpose of such instructions, as provided therein, to require the Transfer Agent to 

issue to Investor certificates evidencing shares of Common Stock incident to a Closing, free of the Legend; 

provided that (a) a Registration Statement shall then be effective, (b) Investor confirms to the Transfer Agent 

and the Company that it has sold or intends to sell such Common Stock to a third party which is not an affiliate 

of Investor or the Company and Investor agrees to redeliver the certificate representing such shares of Common 

Stock to the Transfer Agent to add the Legend in the event the Common Stock is not sold, and (c) Investor 

confirms to the transfer agent and the Company that Investor has complied, or will comply  with the prospectus 

delivery requirement under the Securities Act. 

  

  

Section 8.2            NO OTHER LEGEND OR STOCK TRANSFER RESTRICTIONS. No legend other than the 

one specified in Section 8.1 has been or shall be placed on the share certificates representing the Common 

Stock. 

  

 

Section 8.3            COVER.  If the Company fails for any reason to take or cause to be taken all steps necessary 

on the part of the Company to deliver the Put Shares on such Closing Date and the holder of the Put Shares (a 

"Investor") purchases, in an open market transaction or otherwise, shares of Common Stock (the "Covering 

Shares") in order to make delivery in satisfaction of a sale of Common Stock by such Investor (the "Sold 

Shares"), which delivery such Investor anticipated to make using the Put Shares (a "Buy-In"), then the Company 



shall pay to such Investor, in addition to all other amounts contemplated in other provisions of the Transaction 

Documents, and not in lieu thereof, the Buy-In Adjustment Amount (as defined below). The "Buy-In 

Adjustment Amount" is the amount equal to the excess, if any, of (x) such Investor’s total purchase price 

(including brokerage commissions, if any) for the Covering Shares over (y) the net proceeds (after brokerage 

commissions, if any) received by such Investor from the sale of the Sold Shares. The Company shall pay the 

Buy-In Adjustment Amount to such Investor in immediately available funds immediately upon demand by such 

Investor. By way of illustration and not in limitation of the foregoing, if such Investor purchases Covering 

Shares having a total purchase price (including brokerage commissions) of $11,000 to cover a Buy-In with 

respect to shares of Common Stock that it sold for net proceeds of $10,000, the Buy-In Adjustment Amount that 

the Company will be required to pay to such Investor will be $1,000. 

 

Section 8.4            INVESTOR'S COMPLIANCE. Nothing in this Article VIII shall affect in any way Investor's 

obligations under any agreement to comply with all applicable securities laws upon resale of the Common 

Stock. 
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ARTICLE IX 

NOTICES; INDEMNIFICATION 

 

Section 9.1            NOTICES. All notices, demands, requests, consents, approvals, and other communications 

required or permitted hereunder shall be in writing and, unless otherwise specified herein, shall be (a) personally 

served, (b) deposited in the mail, registered or certified, return receipt requested, postage prepaid, (c) delivered 

by reputable air courier service with charges prepaid, or (d) transmitted by hand delivery, telegram, or facsimile, 

addressed as set forth below or to such other address as such party shall have specified most recently by written 

notice given in accordance herewith. Any notice or other communication required or permitted to be given 

hereunder shall be deemed effective (i) upon hand delivery or delivery by facsimile, with accurate confirmation 

generated by the transmitting facsimile machine, at the address or number designated below (if delivered on a 

business day during normal business hours where such notice is to be received), or the first business day 

following such delivery (if delivered other than on a business day during normal business hours where such 

notice is to be received) or (ii) on the second business day following the date of mailing by express courier 

service or on the fifth business day after deposited in the mail, in each case, fully prepaid, addressed to such 

address, or upon actual receipt of such mailing, whichever shall first occur. 

 

The addresses for such communications shall be: 

 

If to the Company:                                                       

 

AgFeed Industries, Inc. 

10/F, Tower A16, Hengmao Int’l Center 

333 S.Guangchang Rd. 

Nanchang, Jiangxi 

China 330002 

Tel:  011-86-0791-6669093 

Fax: 011-86-0791-6669090 
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With a copy to: 

 

Buchanan Ingersoll & Rooney PC 

Two Liberty Place, Suite 3200 

Philadelphia, PA 19102 

Attn: William Uchimoto, Esq. 

Tel:  215-665-3813 



Fax: 215-665-8760 

 

If to Investor: 

 

Southridge Partners II, LP 

90 Grove Street 

Ridgefield, Connecticut 06877 

Tel: 203-431-8300 

Fax: 203-431-8301 

 

Either party hereto may from time to time change its address or facsimile number for notices under this Section 

9.1 by giving at least ten (10) days' prior written notice of such changed address or facsimile number to the other 

party hereto. 

 

Section 9.2            INDEMNIFICATION.  The Company agrees to indemnify and hold harmless Investor and its 

officers, directors, employees, and agents, and each Person or entity, if any, who controls Investor within the 

meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act, together with the Controlling 

Persons (as defined in the Registration Rights Agreement) from and against any Damages, joint or several, and 

any action in respect thereof to which Investor, its partners, affiliates, officers, directors, employees, and duly 

authorized agents, and any such Controlling Person becomes subject to, resulting from, arising out of or relating 

to any misrepresentation, breach of warranty or nonfulfillment of or failure to perform any covenant or 

agreement on the part of Company contained in this Agreement, as such Damages are incurred, except to the 

extent such Damages result primarily from Investor's failure to perform any covenant or agreement contained in 

this Agreement or Investor's or its officer’s, director’s, employee’s, agent’s or Controlling Person’s negligence, 

recklessness or bad faith in performing its obligations under this Agreement. 

 

Section 9.3            METHOD OF ASSERTING INDEMNIFICATION CLAIMS. All claims for indemnification 

by any Indemnified Party (as defined below) under Section 9.2 shall be asserted and resolved as follows: 

 

(a)           In the event any claim or demand in respect of which any person claiming indemnification under any 

provision of Section 9.2 (an "INDEMNIFIED PARTY") might seek indemnity under Section 9.2 is asserted 

against or sought to be collected from such Indemnified Party by a person other than a party hereto or an 

affiliate thereof (a "THIRD PARTY CLAIM"), the Indemnified Party shall deliver a written notification, 

enclosing a copy of all papers served, if any, and specifying the nature of and basis for such Third Party Claim 

and for the Indemnified Party's claim for indemnification that is being asserted under any provision of Section 

9.2 against any person (the "INDEMNIFYING PARTY"), together with the amount or, if not then reasonably 

ascertainable, the estimated amount, determined in good faith, of such Third Party Claim (a "CLAIM 

NOTICE") with reasonable promptness to the Indemnifying Party. If the Indemnified Party fails to provide the 

Claim Notice with reasonable promptness after the Indemnified Party receives notice of such Third Party Claim, 

the Indemnifying Party shall not be obligated to indemnify the Indemnified Party with respect to such Third 

Party Claim to the extent that the Indemnifying Party's ability to defend has been prejudiced by such failure of 

the Indemnified Party. The Indemnifying Party shall notify the Indemnified Party as soon as practicable within 

the period ending thirty (30) calendar days following receipt by the Indemnifying Party of either a Claim Notice 

or an Indemnity Notice (as defined below) (the "DISPUTE PERIOD") whether the Indemnifying Party disputes 

its liability or the amount of its liability to the Indemnified Party under Section 9.2 and whether the 

Indemnifying Party desires, at its sole cost and expense, to defend the Indemnified Party against such Third 

Party Claim. 
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(i)           If the Indemnifying Party notifies the Indemnified Party within the Dispute Period that the 

Indemnifying Party desires to defend the Indemnified Party with respect to the Third Party Claim pursuant to 

this Section 9.3(a), then the Indemnifying Party shall have the right to defend, with counsel reasonably 

satisfactory to the Indemnified Party, at the sole cost and expense of the Indemnifying Party, such Third Party 

Claim by all appropriate proceedings, which proceedings shall be vigorously and diligently prosecuted by the 

Indemnifying Party to a final conclusion or will be settled at the discretion of the Indemnifying Party (but only 

with the consent of the Indemnified Party in the case of any settlement that provides for any relief other than the 

payment of monetary damages or that provides for the payment of monetary damages as to which the 



Indemnified Party shall not be indemnified in full pursuant to Section 9.2). The Indemnifying Party shall have 

full control of such defense and proceedings, including any compromise or settlement thereof; provided, 

however, that the Indemnified Party may, at the sole cost and expense of the Indemnified Party, at any time 

prior to the Indemnifying Party's delivery of the notice referred to in the first sentence of this clause (i), file any 

motion, answer or other pleadings or take any other action that the Indemnified Party reasonably believes to be 

necessary or appropriate to protect its interests; and provided further, that if requested by the Indemnifying 

Party, the Indemnified Party will, at the sole cost and expense of the Indemnifying Party, provide reasonable 

cooperation to the Indemnifying Party in contesting any Third Party Claim that the Indemnifying Party elects to 

contest. The Indemnified Party may participate in, but not control, any defense or settlement of any Third Party 

Claim controlled by the Indemnifying Party pursuant to this clause (i), and except as provided in the preceding 

sentence, the Indemnified Party shall bear its own costs and expenses with respect to such participation. 

Notwithstanding the foregoing, the Indemnified Party may takeover the control of the defense or settlement of a 

Third Party Claim at any time if it irrevocably waives its right to indemnity under Section 9.2 with respect to 

such Third Party Claim. 
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(ii)           If the Indemnifying Party fails to notify the Indemnified Party within the Dispute Period that 

the Indemnifying Party desires to defend the Third Party Claim pursuant to Section 9.3(a), or if the 

Indemnifying Party gives such notice but fails to prosecute vigorously and diligently or settle the Third Party 

Claim, or if the Indemnifying Party fails to give any notice whatsoever within the Dispute Period, then the 

Indemnified Party shall have the right to defend, at the sole cost and expense of the Indemnifying Party, the 

Third Party Claim by all appropriate proceedings, which proceedings shall be prosecuted by the Indemnified 

Party in a reasonable manner and in good faith or will be settled at the discretion of the Indemnified Party(with 

the consent of the Indemnifying Party, which consent will not be unreasonably withheld). The Indemnified Party 

will have full control of such defense and proceedings, including any compromise or settlement thereof; 

provided, however, that if requested by the Indemnified Party, the Indemnifying Party will, at the sole cost and 

expense of the Indemnifying Party, provide reasonable cooperation to the Indemnified Party and its counsel in 

contesting any Third Party Claim which the Indemnified Party is contesting. Notwithstanding the foregoing 

provisions of this clause (ii), if the Indemnifying Party has notified the Indemnified Party within the Dispute 

Period that the Indemnifying Party disputes its liability or the amount of its liability hereunder to the 

Indemnified Party with respect to such Third Party Claim and if such dispute is resolved in favor of the 

Indemnifying Party in the manner provided in clause (iii) below, the Indemnifying Party will not be required to 

bear the costs and expenses of the Indemnified Party's defense pursuant to this clause (ii) or of the Indemnifying 

Party's participation therein at the Indemnified Party's request, and the Indemnified Party shall reimburse the 

Indemnifying Party in full for all reasonable costs and expenses incurred by the Indemnifying Party in 

connection with such litigation. The Indemnifying Party may participate in, but not control, any defense or 

settlement controlled by the Indemnified Party pursuant to this clause (ii), and the Indemnifying Party shall bear 

its own costs and expenses with respect to such participation. 

 

(iii)           If the Indemnifying Party notifies the Indemnified Party that it does not dispute its liability 

or the amount of its liability to the Indemnified Party with respect to the Third Party Claim under Section 9.2 or 

fails to notify the Indemnified Party within the Dispute Period whether the Indemnifying Party disputes its 

liability or the amount of its liability to the Indemnified Party with respect to such Third Party Claim, the 

amount of Damages specified in the Claim Notice shall be conclusively deemed a liability of the Indemnifying 

Party under Section 9.2 and the Indemnifying Party shall pay the amount of such Damages to the Indemnified 

Party on demand. If the Indemnifying Party has timely disputed its liability or the amount of its liability with 

respect to such claim, the Indemnifying Party and the Indemnified Party shall proceed in good faith to negotiate 

a resolution of such dispute; provided, however, that if the dispute is not resolved within thirty (30) days after 

the Claim Notice, the Indemnifying Party shall be entitled to institute such legal action as it deems appropriate. 
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(b)           In the event any Indemnified Party should have a claim under Section 9.2 against the Indemnifying 

Party that does not involve a Third Party Claim, the Indemnified Party shall deliver a written notification of a 



claim for indemnity under Section 9.2 specifying the nature of and basis for such claim, together with the 

amount or, if not then reasonably ascertainable, the estimated amount, determined in good faith, of such claim 

(an "INDEMNITY NOTICE") with reasonable promptness to the Indemnifying Party. The failure by any 

Indemnified Party to give the Indemnity Notice shall not impair such party's rights hereunder except to the 

extent that the Indemnifying Party demonstrates that it has been irreparably prejudiced thereby. If the 

Indemnifying Party notifies the Indemnified Party that it does not dispute the claim or the amount of the claim 

described in such Indemnity Notice or fails to notify the Indemnified Party within the Dispute Period whether 

the Indemnifying Party disputes the claim or the amount of the claim described in such Indemnity Notice, the 

amount of Damages specified in the Indemnity Notice will be conclusively deemed a liability of the 

Indemnifying Party under Section 9.2 and the Indemnifying Party shall pay the amount of such Damages to the 

Indemnified Party on demand. If the Indemnifying Party has timely disputed its liability or the amount of its 

liability with respect to such claim, the Indemnifying Party and the Indemnified Party shall proceed in good 

faith to negotiate a resolution of such dispute; provided, however, that if the dispute is not resolved within thirty 

(30) days after the Claim Notice, the Indemnifying Party shall be entitled to institute such legal action as it 

deems appropriate. 

 

(c)           The indemnity agreements contained herein shall be in addition to (i) any cause of action or similar 

rights of the Indemnified Party against the Indemnifying Party or others, and (ii) any liabilities the Indemnifying 

Party may be subject to. 

 

ARTICLE X 

MISCELLANEOUS 

 

Section 10.1           GOVERNING LAW; JURISDICTION. This Agreement shall be governed by and 

interpreted in accordance with the laws of the State of New York without regard to the principles of conflicts of 

law. Each of the Company and Investor hereby submit to the exclusive jurisdiction of the United States Federal 

and state courts located in New York County, New York with respect to any dispute arising under this 

Agreement, the agreements entered into in connection herewith or the transactions contemplated hereby or 

thereby. 

 

Section 10.2           JURY TRIAL WAIVER.  The Company and the Investor hereby waive a trial by jury in any 

action, proceeding or counterclaim brought by either of the parties hereto against the other in respect of any 

matter arising out of or in connection with the Transaction Documents. 

 

Section 10.3           ASSIGNMENT. This Agreement shall be binding upon and inure to the benefit of the 

Company and Investor and their respective successors and permitted assigns. Neither this Agreement nor any 

rights of Investor or the Company hereunder may be assigned by either party to any other person without the 

prior written consent of the other party. 
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Section 10.4           THIRD PARTY BENEFICIARIES. This Agreement is intended for the benefit of the 

Company and Investor and their respective successors and permitted assigns, and is not for the benefit of, nor 

may any provision hereof be enforced by, any other person. 

 

Section 10.5           TERMINATION. The Company may terminate this Agreement at any time by written notice 

to the Investor. Additionally, this Agreement shall terminate at the end of Commitment Period or as otherwise 

provided herein (unless extended by the agreement of the Company and Investor); provided, however, that the 

provisions of Articles V, VI, VIII, and Sections 9.2, 9.3 10.1, 10.2 and 10.4 shall survive the termination of this 

Agreement. 

 

Section 10.6           ENTIRE AGREEMENT, AMENDMENT; NO WAIVER. This Agreement and the 

instruments referenced herein contain the entire understanding of the Company and Investor with respect to the 

matters covered herein and therein and, except as specifically set forth herein or therein, neither the Company 

nor Investor makes any representation, warranty, covenant or undertaking with respect to such matters. No 

provision of this Agreement may be waived or amended other than by an instrument in writing signed by the 

party to be charged with enforcement. 

 



Section 10.7           FEES AND EXPENSES. Each of the Company and Investor agrees to pay its own expenses 

in connection with the preparation of this Agreement and performance of its obligations hereunder, except that 

the Company shall pay Investor upon execution hereof, a single fee of $7,500 to cover its expenses related to the 

consummation of this Agreement.  In addition, the Company shall pay all reasonable fees and expenses incurred 

by the Investor in connection with any amendments, modifications or waivers of this Agreement or the 

Registration Rights Agreement or incurred in connection with the enforcement of this Agreement and the 

Registration Rights Agreement, including, without limitation, all reasonable attorneys fees and expenses. The 

Company shall pay all stamp or other similar taxes and duties levied in connection with issuance of the Shares 

pursuant hereto. 

 

Section 10.8           [INTENTIONALLY OMITTED] 

 

Section 10.9           COUNTERPARTS. This Agreement may be executed in multiple counterparts, each of 

which may be executed by less than all of the Company and shall be deemed to be an original instrument which 

shall be enforceable against the parties actually executing such counterparts and all of which together shall 

constitute one and the same instrument. This Agreement may be delivered to the other parties hereto by 

facsimile transmission of a copy of this Agreement bearing the signature of the parties so delivering this 

Agreement. 

 

Section 10.10         SURVIVAL; SEVERABILITY. The representations, warranties, covenants and agreements 

of the Company hereto shall survive each Closing hereunder for a period of one (1) year thereafter. In the event 

that any provision of this Agreement becomes or is declared by a court of competent jurisdiction to be illegal, 

unenforceable or void, this Agreement shall continue in full force and effect without said provision; provided 

that such severability shall be ineffective if it materially changes the economic benefit of this Agreement to any 

party. 
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Section 10.11        FURTHER ASSURANCES. Each party shall do and perform, or cause to be done and 

performed, all such further acts and things, and shall execute and deliver all such other agreements, certificates, 

instruments and documents, as the other party may reasonably request in order to carry out the intent and 

accomplish the purposes of this Agreement and the consummation of the transactions contemplated hereby. 

 

Section 10.12        NO STRICT CONSTRUCTION. The language used in this Agreement will be deemed to be 

the language chosen by the parties to express their mutual intent, and no rules of strict construction will be 

applied against any party. 

 

Section 10.13        EQUITABLE RELIEF. The Company recognizes that in the event that it fails to perform, 

observe, or discharge any or all of its obligations under this Agreement, any remedy at law may prove to be 

inadequate relief to Investor. The Company therefore agrees that Investor shall be entitled to temporary and 

permanent injunctive relief in any such case without the necessity of proving actual damages. 

 

Section 10.14         TITLE AND SUBTITLES. The titles and subtitles used in this Agreement are used for the 

convenience of reference and are not to be considered in construing or interpreting this Agreement. 

 

Section 10.15         REPORTING ENTITY FOR THE COMMON STOCK. The reporting entity relied upon for 

the determination of the Closing Bid Price of the Common Stock on any given Trading Day for the purposes of 

this Agreement shall be the Principal Market or any successor thereto. The written mutual consent of Investor 

and the Company shall be required to employ any other reporting entity. 

 

Section 10.16         PUBLICITY.   The Company and Investor shall consult with each other in issuing any press 

releases or otherwise making public statements with respect to the transactions contemplated hereby and no 

party shall issue any such press release or otherwise make any such public statement without the prior written 

consent of the other parties, which consent shall not be unreasonably withheld or delayed, except that no prior 

consent shall be required if such disclosure is required by law, in which such case the disclosing party shall 

provide the other parties with prior notice of such public statement. Notwithstanding the foregoing, the 

Company shall not publicly disclose the name of Investor without the prior written consent of such Investor, 



except to the extent required by law. Investor acknowledges that this Agreement and all or part of the 

Transaction Documents may be deemed to be "material contracts" as that term is defined by Item 601(b)(10) of 

Regulation S-K, and that the Company may therefore be required to file such documents as exhibits to reports or 

registration statements filed under the Securities Act or the Exchange Act. Investor further agrees that the status 

of such documents and materials as material contracts shall be determined solely by the Company, in 

consultation with its counsel. 

 

[SIGNATURES ON FOLLOWING PAGE] 
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[SIGNATURE PAGE] 

 

IN WITNESS WHEREOF, the parties hereto have caused this Equity Credit Agreement to be executed by the 

undersigned, thereunto duly authorized, as of the date first set forth above. 

  

 

   SOUTHRIDGE PARTNERS II, LP 
            
   BY  Southridge Advisors LLC 
            
   By: /s/ Stephen Hicks    
      Name:  Stephen Hicks 
      Title: Manager 
            
            
            
            
   AGFEED INDUSTRIES, INC. 
            
            
            
   By: /s/ Songyan Li    
      Name: Songyan Li 
      Title: Chairman 
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Exhibit 10.21 

 

REGISTRATION RIGHTS AGREEMENT 

 

This Registration Rights Agreement ("Agreement"), dated September 9, 2009, is made by and between 

AGFEED INDUSTRIES, INC., a Nevada corporation ("Company"), and SOUTHRIDGE PARTNERS II, LP, a 

Delaware limited partnership (the "Investor"). 

 

RECITALS 

 

WHEREAS, upon the terms and subject to the conditions of the Equity Credit Agreement ("Purchase 

Agreement"), between the Investor and the Company, the Company has agreed to issue and sell to the Investor 

shares (the "Put Shares") of its common stock, par value $0.001 per share (the "Common Stock") from time to 

time for an aggregate investment price of up to Fifty Million Dollars ($50,000,000) and warrants (the 

"Warrant") to purchase an additional Four Hundred Thousand (400,000) shares of Common Stock (the "Warrant 

Shares" and, collectively with the Put Shares, the "Registrable Securities"); and 

 

WHEREAS, to induce the Investor to execute and deliver the Purchase Agreement, the Company has agreed to 

provide certain registration rights under the Securities Act of 1933, as amended, and the rules and regulations 

thereunder, or any similar successor statute (collectively, "Securities Act"), and applicable state securities laws 

with respect to the Registrable Securities; 

 

NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein and other 

good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Company 

and the Investor hereby agree as follows: 

 

1.           Definitions. 
 

(a)           As used in this Agreement, the following terms shall have the following meaning: 

 

(i)           "Subscription Date" means the date of this Agreement. 

 

(ii)           "Investor" has the meaning set forth in the preamble to this Agreement. 

 

(iii)           "Register," "registered" and "registration" refer to a registration effected by preparing and filing a 

Registration Statement or Statements in compliance with the Securities Act and pursuant to Rule 415 under the 

Securities Act or any successor rule providing for offering securities on a delayed or continuous basis ("Rule 

415"), and the declaration or ordering of effectiveness of such Registration Statement by the United States 

Securities and Exchange Commission (the "SEC"). 

 

(iv)           "Registrable Securities" will have the same meaning as set forth in the Purchase Agreement. 
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(v)           "Registration Statement" means the Company’s existing shelf registration statement on Form S-3, 

filed with the SEC on June 26, 2009 and declared effective by the SEC on July 6, 2009, or any similar 

registration statement of the Company filed with SEC under the Securities Act with respect to the Registrable 

Securities. 

 

(vi)           "EDGAR" means the SEC's Electronic Data Gathering, Analysis and Retrieval System. 

 

(b)           Capitalized terms used herein and not otherwise defined herein shall have the respective meanings set 

forth in the Purchase Agreement. 

 

2.           [RESERVED] 

 



3.           Obligation of the Company.  In connection with the registration of the Registrable Securities, the 

Company shall do each of the following: 

 

(a)           Prepare promptly, and file with the SEC within no later than fifteen (15)  days after the date 

hereof, an appropriate post-effective amendment or supplement to the Registration Statement with respect to not 

less than ___________________________ of Registrable Securities, and thereafter use all diligent efforts to 

cause the amendment or supplement to such Registration Statement relating to the Registrable Securities to 

become effective within five (5) business days after notice from the Securities and Exchange Commission that 

the amendment or supplement to such Registration Statement may be declared effective, and keep the 

Registration Statement effective at all times until the earliest of (i) the date that is six months after the 

completion of the last Closing Date under the Purchase Agreement, (ii) the date when the Investor may sell all 

Registrable Securities under Rule 144 without volume limitations, or (iii) the date the Investor no longer owns 

any of the Registrable Securities (collectively, the "Registration Period"), which Registration Statement 

(including any amendments or supplements, thereto and prospectuses contained therein) shall not contain any 

untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to 

make the statements therein, in the light of the circumstances under which they were made, not misleading; 

 

(b)           Prepare and file with the SEC such amendments (including post-effective amendments) and 

supplements to the Registration Statement and the prospectus used in connection with the Registration 

Statement as may be necessary to keep the Registration Statement effective at all times during the Registration 

Period, and, during the Registration Period, and to comply with the provisions of the Securities Act with respect 

to the disposition of all Registrable Securities of the Company covered by the Registration Statement until the 

expiration of the Registration Period. 

 

(c)           With respect to the Registrable Securities, permit a single firm of counsel designated by 

Investor to review the Registration Statement and all amendments and supplements thereto a reasonable period 

of time (but not less than three (3) business days) prior to their filing with the SEC, and not file any document in 

a form to which such counsel reasonably objects. 
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(d)           With respect to the Registrable Securities, notify Investor and Investor’s legal counsel 

identified to the Company (and, in the case of (i)(A) below, not less than one (1) business day prior to such 

filing) and (if requested by any such person) confirm such notice in writing no later than one (1) business day 

following the day (i): (A) when a prospectus or any prospectus supplement or post-effective amendment to the 

Registration Statement is proposed to be filed; (B) whenever the SEC notifies the Company whether there will 

be a "review" of such Registration Statement; (C) whenever the Company receives (or a representative of the 

Company receives on its behalf) any oral or written comments from the SEC respect of a Registration Statement 

(copies or, in the case of oral comments, written or oral summaries of such comments shall be promptly 

furnished by the Company to Investor’s Counsel); and (D) with respect to the Registration Statement or any 

post-effective amendment, when the same has become effective; (ii) of any request by the SEC or any other 

Federal or state governmental authority for amendments or supplements to the Registration Statement or the 

prospectus or for additional information; (iii) of the issuance by the SEC of any stop order suspending the 

effectiveness of the Registration Statement covering any or all of the Registrable Securities or the initiation of 

any proceedings for that purpose; (iv) if at any time any of the representations or warranties of the Company 

contained in any agreement (including any securities purchase agreement) contemplated hereby ceases to be true 

and correct in all material respects; (v) of the receipt by the Company of any notification with respect to the 

suspension of the qualification or exemption from qualification of any of the Registrable Securities for sale in 

any jurisdiction, or the initiation or threatening of any proceeding for such purpose; and (vi) of the occurrence of 

any event that to the knowledge of the Company makes any statement made in the Registration Statement or the 

prospectus or any document incorporated or deemed to be incorporated therein by reference untrue in any 

material respect or that requires any revisions to the Registration Statement, the prospectus or other documents 

so that, in the case of the Registration Statement or the prospectus, as the case may be, it will not contain any 

untrue statement of a material fact or omit to state any material fact required to be stated therein or necessary to 

make the statements therein, in the light of the circumstances under which they were made, not misleading. In 

addition, the Company shall furnish counsel to the Investor with copies of all intended written responses to the 

comments contemplated in clause (C) of this Section not later than one (1) business day in advance of the filing 

of such responses with the SEC so that Investor shall have the opportunity to comment thereon. 



 

(e)           Unless available to the Investor without charge through EDGAR, the SEC's website or the 

Company's website, furnish to Investor, (i) promptly after the same is prepared and publicly distributed, filed 

with the SEC, or received by the Company, one (1) copy of the Registration Statement, each preliminary 

prospectus and the prospectus, and each amendment or supplement thereto, and (ii) such number of copies of a 

prospectus, including a preliminary prospectus, and all amendments and supplements thereto and such other 

documents, as the Investor may reasonably request in order to facilitate the disposition of the Registrable 

Securities owned by the Investor; 
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(f)           Use all diligent efforts to (i) register and/or qualify the Registrable Securities covered by the 

Registration Statement under such other securities or blue sky laws of such jurisdictions as the Investor may 

reasonably request and in which significant volumes of shares of Common Stock are traded, (ii) prepare and file 

in those jurisdictions such amendments (including post-effective amendments) and supplements to such 

registrations and qualifications as may be necessary to maintain the effectiveness thereof at all times during the 

Registration Period, (iii) take such other actions as may be necessary to maintain such registrations and 

qualification in effect at all times during the Registration Period, and (iv) take all other actions reasonably 

necessary or advisable to qualify the Registrable Securities for sale in such jurisdictions: provided, however, that 

the Company shall not be required in connection therewith or as a condition thereto to (A) qualify to do business 

in any jurisdiction where it would not otherwise be required to qualify but for this Section 3(f), (B) subject itself 

to general taxation in any such jurisdiction, (C) file a general consent to service of process in any such 

jurisdiction, (D) provide any undertakings that cause more than nominal expense or burden to the Company or 

(E) make any change in its charter or by-laws or any then existing contracts, which in each case the Board of 

Directors of the Company determines to be contrary to the best interests of the Company and its stockholders; 

 

(g)           As promptly as practicable after becoming aware of such event, notify the Investor of the 

happening of any event of which the Company has knowledge, as a result of which the prospectus included in 

the Registration Statement, as then in effect, includes any untrue statement of a material fact or omits to state a 

material fact required to be stated therein or necessary to make the statements therein, in the light of the 

circumstances under which they were made, not misleading ("Registration Default"), and uses all diligent efforts 

to promptly prepare a supplement or amendment to the Registration Statement or other appropriate filing with 

the SEC to correct such untrue statement or omission, and take any other necessary steps to cure the Registration 

Default, and, unless available to the Investor without charge through EDGAR, the SEC's website or the 

Company's website, deliver a number of copies of such supplement or amendment to the Investor as the Investor 

may reasonably request.  If the Company fails to cure any Registration Default within ten (10) business days, 

the Company shall pay to the Investor liquidated damages in an amount equal to 2% of the Purchase Price of all 

Registrable Securities then held by the Investor and still subject to Rule 144 volume limitations for each thirty 

(30) calendar day period or portion thereof, beginning on the date of suspension. 

 

(h)           As promptly as practicable after becoming aware of such event, notify the Investor (or, in the 

event of an underwritten offering, the managing underwriters) of the issuance by the SEC of any notice of 

effectiveness or any stop order or other suspension of the effectiveness of  the Registration Statement at the 

earliest possible time; 

 

(i)           Use its commercially reasonable efforts, if eligible, either to (i) cause all the Registrable 

Securities covered by the Registration Statement to be listed on a national securities exchange and on each 

additional national securities exchange on which securities of the same class or series issued by the Company 

are then listed, if any, if the listing of such Registrable Securities is then permitted under the rules of such 

exchange, or (ii) secure designation of all the Registrable Securities covered by the Registration Statement as a 

National Association of Securities Dealers Automated Quotations System ("Nasdaq”) security within the 

meaning of Rule 11Aa2-1 of the SEC under the Securities Exchange Act of 1934, as amended (the "Exchange 

Act"), and the quotation of the Registrable Securities on the Nasdaq Capital Market; or if, despite the 

Company’s commercially reasonable efforts to satisfy the preceding clause (i) or (ii), the Company is 

unsuccessful in doing so, to secure authorization of the Financial Industry Regulatory Authority (“FINRA”) and 

quotation for such Registrable Securities on the over-the-counter bulletin board and, without limiting the 

generality of the foregoing, to arrange for at least two market makers to register with FINRA as such with 

respect to such Registrable Securities; 
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(j)           Provide a transfer agent for the Registrable Securities not later than the Subscription Date 

under the Purchase Agreement; 

 

(k)           Cooperate with the Investor to facilitate the timely preparation and delivery of certificates for 

the Registrable Securities to be offered pursuant to the Registration Statement and enable such certificates for 

the Registrable Securities to be in such denominations or amounts as the case may be, as the Investor may 

reasonably request and registration in such names as the Investor may request; and, within five (5) business days 

after a Registration Statement which includes Registrable Securities is ordered effective by the SEC, the 

Company shall deliver, and shall cause legal counsel selected by the Company to deliver, to the transfer agent 

for the Registrable Securities (with copies to the Investor) an appropriate instruction and opinion of such 

counsel, if so required by the Company’s transfer agent; and 

 

(l)           Take all other reasonable actions necessary to expedite and facilitate distribution to the 

Investor of the Registrable Securities pursuant to the Registration Statement. 

 

4.           Obligations of the Investor.  In connection with the registration of the Registrable Securities, 

the Investor shall have the following obligations; 

 

(a)           It shall be a condition precedent to the obligations of the Company to complete the 

registration pursuant to this Agreement with respect to the Registrable Securities of the Investor that the Investor 

shall timely furnish to the Company such information regarding itself, the Registrable Securities held by it, and 

the intended method of disposition of the Registrable Securities held by it, as shall be reasonably required to 

effect the registration of such Registrable Securities and shall timely execute such documents in connection with 

such registration as the Company may reasonably request. 

 

(b)           The Investor by such Investor’s acceptance of the Registrable Securities agrees to cooperate 

with the Company as reasonably requested by the Company in connection with the preparation and filing of the 

Registration Statement hereunder; and 

  
   

5 

 
   

 

(c)           The Investor agrees that, upon receipt of any notice from the Company of the happening of 

any event of the kind described in Section 3(g) or 3(h) above, the Investor will immediately discontinue 

disposition of Registrable Securities pursuant to the Registration Statement covering such Registrable Securities 

until the Investor receives the copies of the supplemented or amended prospectus contemplated by Section 3(g) 

or 3(h) and, if so directed by the Company, the Investor shall deliver to the Company (at the expense of the 

Company) or destroy (and deliver to the Company a certificate of destruction) all copies in the Investor’s 

possession, of the prospectus covering such Registrable Securities current at the time of receipt of such notice. 

 

5.           Expenses of Registration.  (a)  All reasonable expenses incurred in connection with 

Registrations, filings or qualifications pursuant to Section 3, including, without limitation, all Registration, 

listing, and qualifications fees, printers and accounting fees, the fees and disbursements of counsel for the 

Company shall be borne by the Company. 

 

(b)           Except as otherwise provided for in Schedule 5(b) attached hereto, neither the Company nor 

any of its subsidiaries has, as of the date hereof, and the Company shall not on or after the date of this 

Agreement, enter into any agreement with respect to its securities that is inconsistent with the rights granted to 

Investor in this Agreement or otherwise conflicts with the provisions hereof.  Except as otherwise provided for 

in Schedule 5(b), the Company has not previously entered into any agreement granting any registration rights 

with respect to any of its securities to any person. 

 



6.           Indemnification.  After Registrable Securities are included in a Registration Statement under 

this Agreement: 

 

(a)           To the extent permitted by law, the Company will indemnify and hold harmless, the Investor, 

the directors, if any, of such Investor, the officers, if any, of such Investor, each person, if any, who controls the 

Investor within the meaning of the Securities Act or the Exchange Act (each, an "Indemnified Person"), against 

any losses, claims, damages, liabilities or expenses (joint or several) incurred (collectively, "Claims") to which 

any of them may become subject under the Securities Act, the Exchange Act or otherwise, insofar as such 

Claims (or actions or proceedings, whether commenced or threatened, in respect thereof) arise out of or are 

based upon: (i) any untrue statement or alleged untrue statement of a material fact contained in the Registration 

Statement or any post-effective amendment thereof or the omission or alleged omission to state therein a 

material fact required to be stated therein or necessary to make the statements therein not misleading, (ii) any 

untrue statement or alleged untrue statement of a material fact contained in any preliminary prospectus or 

contained in the final prospectus (as amended or supplemented, if the Company files any amendment thereof or 

supplement thereto with the SEC) or the omission or alleged omission to state therein any material fact 

necessary to make the statements made therein, in the light of the circumstances under which the statements 

therein were made, not misleading or (iii) any violation or alleged violation by the Company of the Securities 

Act, the Exchange Act, any state securities law or any rule or regulation under the Securities Act, the Exchange 

Act or any state securities law (the matters in the foregoing clauses (i) through (iii) being collectively referred to 

as  "Violations").  Subject to Section 6(b) hereof, the Company shall reimburse the Investor, promptly as such 

expenses are incurred and are due and payable, for any reasonable legal fees or other reasonable expenses 

incurred by them in connection with investigating or defending any such Claim.   Notwithstanding anything to 

the contrary contained herein, the indemnification agreement contained in this Section 6(a) shall not (i) apply to 

any Claims arising out of or based upon a Violation which occurs in reliance upon and in conformity with 

information furnished in writing to the Company by or on behalf of any Indemnified Person expressly for use in 

connection with the preparation of the Registration Statement or any such amendment thereof or supplement 

thereto, if such prospectus was timely made available by the Company pursuant to Section 3(b) hereof; (ii) with 

respect to any preliminary prospectus, inure to the benefit of any such person from whom the person asserting 

any such Claim purchased the Registrable Securities that are the subject thereof (or to the benefit of any person 

controlling such person) if the untrue statement or omission of material fact contained in the preliminary 

prospectus was corrected in the prospectus, as then amended or supplemented, if such prospectus was timely 

made available by the Company pursuant to Section 3(b) hereof; (iii) be available to the extent such Claim is 

based on a failure of the Investor to deliver or cause to be delivered the prospectus made available by the 

Company; or (iv) apply to amounts paid in settlement of any Claim if such settlement is effected without the 

prior written consent of the  Company, which consent shall not be unreasonably withheld.  The Investor will 

indemnify the Company, its officers, directors and agents (including legal counsel) against any claims arising 

out of or based upon a Violation which occurs in reliance upon and in conformity with information furnished in 

writing to the Company, by or on behalf of the Investor, expressly for use in connection with the preparation of 

the Registration Statement, subject to such limitations and conditions set forth in the previous sentence.  Such 

indemnity shall remain in full force and effect regardless of any investigation made by or on behalf of the 

Indemnified Person or Indemnified Party. 
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(b)           Promptly after receipt by an Indemnified Person under this Section 6 of notice of the 

commencement of any action (including any governmental action), such Indemnified Person shall, if a Claim in 

respect thereof is to be made against any indemnifying party under this Section 6, deliver to the indemnifying 

party a written notice of the commencement thereof and the indemnifying party shall have the right to 

participate in, and, to the extent the indemnifying party so desires, jointly with any other indemnifying party 

similarly noticed, to assume control of the defense thereof with counsel mutually satisfactory to the 

indemnifying party and the Indemnified Person, as the case may be; provided, however, that an Indemnified 

Person shall have the right to retain its own counsel with the reasonable fees and expenses to be paid by the 

indemnifying party, if, in the reasonable opinion of counsel retained by the indemnifying party, the 

representation by such counsel of the Indemnified Person and the indemnifying party would be inappropriate 

due to actual or potential differing interests between such Indemnified Person and any other party represented 

by such counsel in such proceeding.  In such event, the Company shall pay for only one separate legal counsel 

for the Investor selected by the Investor.  The failure to deliver written notice to the indemnifying party within a 

reasonable time of the commencement of any such action shall not relieve such indemnifying party of any 



liability to the Indemnified Person under this Section 6, except to the extent that the indemnifying party is 

prejudiced in its ability to defend such action.  The indemnification required by this Section 6 shall be made by 

periodic payments of the amount thereof during the course of the investigation or defense, as such expense, loss, 

damage or liability is incurred and is due and payable. 
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7.           Contribution.  To the extent any indemnification by an indemnifying party is prohibited or 

limited by law, the indemnifying party agrees to make the maximum contribution with respect to any amounts 

for which it would otherwise be liable under Section 6 to the fullest extent permitted by law; provided, however, 

that (a) no contribution shall be made under circumstances where the maker would not have been liable for 

indemnification under the fault standards set forth in Section 6; (b) no seller of Registrable Securities guilty of 

fraudulent misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to 

contribution from any seller of Registrable Securities who was not guilty of such fraudulent misrepresentation; 

and (c) contribution by any seller of Registrable Securities shall be limited in amount to the net amount of 

proceeds received by such seller from the sale of such Registrable Securities. 

 

8.           Reports under Exchange Act.  With a view to making available to the Investor the benefits 

of Rule 144 promulgated under the Securities Act or any other similar rule or regulation of the SEC that may at 

any time permit the Investor to sell securities of the Company to the public without registration ("Rule 144"), 

the Company agrees to use its reasonable best efforts to: 

 

  

(a)           make and keep public information available, as those terms are understood and defined in 

Rule 144; 

 

(b)           file with the SEC in a timely manner all reports and other documents required of the 

Company under the Exchange Act; 

 

(c)           furnish to the Investor so long as the Investor owns Registrable Securities, promptly upon 

request, (i) a written statement by the Company that it has complied with the reporting requirements of Rule 

144, the Securities Act and the Exchange Act, (ii) unless available to the Investor without charge through 

EDGAR, the SEC's website or the Company's website, a copy of the most recent annual or quarterly report of 

the Company and such other reports and documents so filed by the Company, and (iii) such other information as 

may be reasonably requested to permit the Investors to sell such securities pursuant to Rule 144 without 

registration; and 

 

(d)           at the request of any Investor of Registrable Securities, give its Transfer Agent instructions 

(supported by an opinion of Company counsel, if required or requested by the Transfer Agent) to the effect that, 

upon the Transfer Agent’s receipt from such Investor of: 
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(i) a certificate (a “Rule 144 Certificate”) certifying (A) that such Investor has held the shares of Registrable 

Securities which the Investor proposes to sell (the “Securities Being Sold”) for a period of not less than (1) year 

and (B) as to such other matters as may be appropriate in accordance with Rule 144 under the Securities Act, 

and 

 

(ii) an opinion of counsel acceptable to the Company (for which purposes it is agreed that the initial Investor’s 

Counsel shall be deemed acceptable if such opinion is not given by Company Counsel) that, based on the Rule 

144 Certificate, Securities Being Sold  may be sold pursuant to the provisions of Rule 144, even in the absence 

of an effective Registration Statement, 

 

the Transfer Agent is to effect the transfer of the Securities Being Sold and issue to the buyer(s) or transferee(s) 

thereof one or more stock certificates representing the transferred Securities Being Sold without any restrictive 



legend and without recording any restrictions on the transferability of such shares on the Transfer 

Agent’s  books and records (except to the extent any such legend or restriction results from facts other than the 

identity of the Investor, as the seller or transferor thereof, or the status, including any relevant legends or 

restrictions, of the shares of the Securities Being Sold while held by the Investor).   If the Transfer Agent 

requires any additional documentation at the time of the transfer, the Company shall deliver or cause to be 

delivered all such reasonable additional documentation as may be necessary to effectuate the issuance of an 

unlegended certificate. 

 

9.           Miscellaneous. 
 

(a)           Registered Owners.  A person or entity is deemed to be a holder of Registrable Securities 

whenever such person or entity owns of record such Registrable Securities.  If the Company receives conflicting 

instructions, notices or elections from two or more persons or entities with respect to the same Registrable 

Securities, the Company shall act upon the basis of instructions, notice or election received from the registered 

owner of such Registrable Securities. 

 

(b)           Rights Cumulative; Waivers.  The rights of each of the parties under this Agreement are 

cumulative.  The rights of each of the parties hereunder shall not be capable of being waived or varied other than 

by an express waiver or variation in writing.  Any failure to exercise or any delay in exercising any of such 

rights shall not operate as a waiver or variation of that or any other such right.  Any defective or partial exercise 

of any of such rights shall not preclude any other or further exercise of that or any other such right.  No act or 

course of conduct or negotiation on the part of any party shall in any way preclude such party from exercising 

any such right or constitute a suspension or any variation of any such right. 

 

(c)           Benefit; Successors Bound.  This Agreement and the terms, covenants, conditions, 

provisions, obligations, undertakings, rights, and benefits hereof, shall be binding upon, and shall inure to the 

benefit of, the undersigned parties and their heirs, executors, administrators, representatives, successors, and 

permitted assigns. 
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(d)           Entire Agreement.  This Agreement contains the entire agreement between the parties with 

respect to the subject matter hereof.  There are no promises, agreements, conditions, undertakings, 

understandings, warranties, covenants or representations, oral or written, express or implied, between them with 

respect to this Agreement or the matters described in this Agreement, except as set forth in this Agreement and 

in the other documentation relating to the transactions contemplated by this Agreement.  Any such negotiations, 

promises, or understandings shall not be used to interpret or constitute this Agreement. 

 

(e)           Amendment.  Any provision of this Agreement may be amended and the observance thereof 

may be waived (either generally or in a particular instance and either retroactively or prospectively), only with 

the written consent of the Company and Investor.  Any amendment or waiver affected in accordance with this 

Section 9 shall be binding upon the Company. 

 

(f)           Severability.  Each part of this Agreement is intended to be severable.  In the event that any 

provision of this Agreement is found by any court or other authority of competent jurisdiction to be illegal or 

unenforceable, such provision shall be severed or modified to the extent necessary to render it enforceable and 

as so severed or modified, this Agreement shall continue in full force and effect. 

 

(g)           Notices.  Notices required or permitted to be given hereunder shall be in writing and shall be 

deemed to be sufficiently given when personally delivered (by hand, by courier, by telephone line facsimile 

transmission, receipt confirmed, or other means) or sent by certified mail, return receipt requested, properly 

addressed and with proper postage pre-paid (i) if to the Company, at its executive office and (ii) if to the 

Investor, at the address set forth under its name in the Purchase Agreement, with a copy to its designated 

attorney, or at such other address as each such party furnishes by notice given in accordance with this Section 

9(a), and shall be effective, when personally delivered, upon receipt and, when so sent by certified mail, five (5) 

business days after deposit with the United States Postal Service. 

 



(h)           Governing Law.   This Agreement shall be governed by and interpreted in accordance with 

the laws of the State of New York without regard to the principles of conflicts of law. Each of the Company and 

Investor hereby submit to the exclusive jurisdiction of the United States Federal and state courts located in New 

York County, New York with respect to any dispute arising under this Agreement, the agreements entered into 

in connection herewith or the transactions contemplated hereby or thereby. 
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(i)           Consents.  The person signing this Agreement on behalf of each party hereby represents and 

warrants that he has the necessary power, consent and authority to execute and deliver this Agreement on behalf 

of that party. 

 

(j)           Further Assurances.  In addition to the instruments and documents to be made, executed and 

delivered pursuant to this Agreement, the parties hereto agree to make, execute and deliver or cause to be made, 

executed and delivered, to the requesting party such other instruments and to take such other actions as the 

requesting party may reasonably require to carry out the terms of this Agreement and the transactions 

contemplated hereby. 

 

(k)           Section Headings.  The Section headings in this Agreement are for reference purposes only 

and shall not affect in any way the meaning or interpretation of this Agreement. 

 

(l)           Construction.  Unless the context otherwise requires, when used herein, the singular shall be 

deemed to include the plural, the plural shall be deemed to include each of the singular, and pronouns of one or 

no gender shall be deemed to include the equivalent pronoun of the other or no gender. 

 

(m)           Execution in Counterparts. This Agreement may be executed in two or more counterparts, 

each of which shall be deemed an original but all of which shall constitute one and the same agreement.  This 

Agreement, once executed by a party, may be delivered to the other party hereto by telephone line facsimile 

transmission of a copy of this Agreement bearing the signature of the party so delivering this Agreement.  A 

facsimile transmission of this signed Agreement shall be legal and binding on all parties hereto. 

 

[SIGNATURES ON FOLLOWING PAGE] 
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[SIGNATURE PAGE] 

 

IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed by their respective 

officers thereunto duly authorized as of the day and year first above written. 

 

   COMPANY: 
            
   AGFEED INDUSTRIES, INC. 
            
   By: /s/ Songyan Li    
   Name: Songyan Li 
   Title: Chairman 
            
            
            
            
   INVESTOR: 
            
   SOUTHRIDGE PARTNERS II, LP 



            
   BY  Southridge Advisors LLC 
            
   By: /s/ Stephen Hicks    
      Name:  Stephen Hicks 
      Title: Manager 
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Exhibit 10.22 

 

EXHIBIT E 

TO 

EQUITY CREDIT AGREEMENT 
 

  

FORM OF WARRANT 
 

 

Original Issue Date: September __, 2009 

Original Exercise Price (subject to adjustment herein): $________ 

Warrant Shares: 400,000 

 

AGFEED INDUSTRIES, INC. 

 

COMMON STOCK PURCHASE WARRANT 

SERIES 2009-1-_ 

 

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value received, 

Southridge Partners II, LP (the “Holder”) is entitled, upon the terms and subject to the limitations on exercise 

and the conditions hereinafter set forth, at any time on or after the date hereof (the “Original Issue Date”) and on 

or prior to the fifth anniversary of the Original Issue Date (the “Termination Date”) but not thereafter, to 

subscribe for and purchase from AGFEED INDUSTRIES, INC., a Nevada corporation (the “Company”), up to 

four hundred thousand (400,000) shares (the “Warrant Shares”) of Common Stock. The purchase price of one 

share of Common Stock under this Warrant shall be equal to the Exercise Price, as defined in Section 2(b). 

 

This Warrant was originally issued to the Holder or the Holder’s predecessor in interest on the Original Issue 

Date identified in the caption of this Warrant. 

 

Section 1.               Definitions. Capitalized terms used and not otherwise defined herein shall have the meanings 

set forth in that certain Equity Credit Agreement, dated as of September ___, 2009 (the “Purchase Agreement”), 

to which the Company and the Holder (or the Holder’s predecessor in interest) were parties, as amended, 

modified or supplemented from time to time in accordance with its terms. 

 

Section 2.               Exercise. 

 

(a)           Exercise of Warrant. Exercise of the purchase rights represented by this Warrant may be made, in 

whole or in part, at any time or times on or after the Original Issue Date and on or before the Termination Date 

by (i) delivery to the Company (or such other office or agency of the Company as it may designate by notice in 

writing to the registered Holder at the address of the Holder appearing on the books of the Company) of a duly 

executed facsimile copy of the Notice of Exercise Form annexed hereto; and (ii) delivery to the Company of the 

aggregate Exercise Price of the shares thereby purchased by wire transfer or cashier’s check drawn on a United 

States bank. Notwithstanding anything herein to the contrary, the Holder shall not be required to physically 

surrender this Warrant to the Company until the Holder has purchased all of the Warrant Shares available 

hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to 

the Company for cancellation within three (3) Trading Days of the date the final Notice of Exercise is delivered 

to the Company. Partial exercises of this Warrant resulting in purchases of a portion of the total number of 

Warrant Shares available hereunder shall have the effect of lowering the outstanding number of Warrant Shares 

purchasable hereunder in an amount equal to the applicable number of Warrant Shares purchased. The Holder 

and the Company shall maintain records showing the number of Warrant Shares purchased and the date of such 

purchases. The Company shall deliver any objection to any Notice of Exercise Form within two (2) Trading 

Days of receipt of such notice. In the event of any dispute or discrepancy, the records of the Company shall be 

controlling and determinative in the absence of manifest error. The Holder and any assignee, by acceptance of 

this Warrant, acknowledge and agree that, by reason of the provisions of this paragraph, following the purchase 

of a portion of the Warrant Shares hereunder, the number of Warrant Shares available for purchase hereunder at 

any given time may be less than the amount stated on the face hereof. 
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(b)           Exercise Price. The exercise price per share of the Common Stock under this Warrant shall be the 

Original Exercise Price identified in the caption to this Warrant, subject to adjustment hereunder (the “Exercise 

Price”). 

 

(c)           Cashless Exercise. 

 

(i) This Warrant may also be exercised at such time by means of a “cashless exercise” in which the Holder shall 

be entitled to receive a certificate for the number of Warrant Shares equal to the quotient obtained by dividing 

[(A-B) (X)] by (A), where: 

 

 (A) =      the VWAP on the Trading Day immediately preceding the date of such election; 

 

 (B) =       the Exercise Price of this Warrant, as adjusted; and 

 

 (X) =    the number of Warrant Shares issuable upon exercise of this Warrant in accordance with the terms of 

this Warrant by means of a cash exercise rather than a cashless exercise. 

 

“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) if the 

Common Stock is then listed or quoted on a Trading Market, the daily volume weighted average price of the 

Common Stock for such date (or the nearest preceding date) on the Trading Market on which the Common 

Stock is then listed or quoted for trading as reported by the Trading Market (based on a Trading Day from 9:30 

a.m. (New York City time) to 4:02 p.m. (New York City time); (b)  if the OTC Bulletin Board is not a Trading 

Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding date) 

on the OTC Bulletin Board; (c) if the Common Stock is not then listed or quoted for trading on the OTC 

Bulletin Board and if prices for the Common Stock are then reported in the “Pink Sheets” published by Pink 

OTC Markets, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most 

recent bid price per share of the Common Stock so reported; or (d) in all other cases, the fair market value of a 

share of Common Stock as determined by an independent appraiser selected in good faith by the Holder and 

reasonably acceptable to the Company, the fees and expenses of which shall be paid by the Company. 
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(d) Exercise Limitations; Holder’s Restrictions. Except (i) as specifically provided in this Warrant as an 

exception to this provision, or (ii) while there is outstanding a tender offer for any or all of the shares of the 

Company’s Common Stock, the Company shall not effect any exercise of this Warrant, and a Holder shall not 

have the right to exercise any portion of this Warrant, pursuant to Section 2 or otherwise, to the extent that after 

giving effect to such issuance after exercise as set forth on the applicable Notice of Exercise, the Holder 

(together with the Holder’s Affiliates, and any other person or entity acting as a group together with the Holder 

or any of the Holder’s Affiliates), would beneficially own in excess of the Beneficial Ownership Limitation (as 

defined below).  For purposes of the foregoing sentence, the number of shares of Common Stock beneficially 

owned by the Holder and its Affiliates shall include the number of shares of Common Stock issuable upon 

exercise of this Warrant with respect to which such determination is being made, but shall exclude the number 

of shares of Common Stock which would be issuable upon (A) exercise of the remaining, nonexercised portion 

of this Warrant beneficially owned by the Holder or any of its Affiliates and (B) exercise or conversion of the 

unexercised or nonconverted portion of any other securities of the Company (including, without limitation, any 

other Common Stock Equivalents) subject to a limitation on conversion or exercise analogous to the limitation 

contained herein beneficially owned by the Holder or any of its affiliates.  Except as set forth in the preceding 

sentence, for purposes of this Section 2(d), beneficial ownership shall be calculated in accordance with Section 

13(d) of the Exchange Act and the rules and regulations promulgated thereunder, it being acknowledged by the 

Holder that the Company is not representing to the Holder that such calculation is in compliance with Section 

13(d) of the Exchange Act and the Holder is solely responsible for any schedules required to be filed in 

accordance therewith. To the extent that the limitation contained in this Section 2(d) applies, the determination 

of whether this Warrant is exercisable (in relation to other securities owned by the Holder together with any 

Affiliates) and of which portion of this Warrant is exercisable shall be in the sole discretion of the Holder, and 



the submission of a Notice of Exercise shall be deemed to be the Holder’s determination of whether this 

Warrant is exercisable (in relation to other securities owned by the Holder together with any Affiliates) and of 

which portion of this Warrant is exercisable, in each case subject to the Beneficial Ownership Limitation, and 

the Company shall have no obligation to verify or confirm the accuracy of such determination. In addition, a 

determination as to any group status as contemplated above shall be determined in accordance with Section 

13(d) of the Exchange Act and the rules and regulations promulgated thereunder. For purposes of this Section 

2(d), in determining the number of outstanding shares of Common Stock, a Holder may rely on the number of 

outstanding shares of Common Stock as reflected in (x) the Company’s most recent Form 10-Q or Form 10-K 

(or similar form, if applicable), as the case may be, (y) a more recent public announcement by the Company or 

(z) any other notice by the Company or the Company’s transfer agent (the “Transfer Agent”) setting forth the 

number of shares of Common Stock outstanding.  Upon the written or oral request of a Holder, the Company 

shall within two Trading Days confirm orally and in writing to the Holder the number of shares of Common 

Stock then outstanding.  In any case, the number of outstanding shares of Common Stock shall be determined 

after giving effect to the conversion or exercise of securities of the Company, including this Warrant, by the 

Holder or its Affiliates since the date as of which such number of outstanding shares of Common Stock was 

reported. The “Beneficial Ownership Limitation” shall be 4.99% of the number of shares of the Common Stock 

outstanding immediately after giving effect to the issuance of shares of Common Stock issuable upon exercise 

of this Warrant.  Nothing herein shall preclude the Holder from disposing of a sufficient number of other shares 

of Common Stock beneficially owned by the Holder so as to thereafter permit the continued exercise of this 

Warrant. The provisions of this paragraph shall be construed and implemented in a manner otherwise than in 

strict conformity with the terms of this Section 2(d) to correct this paragraph (or any portion hereof) which may 

be defective or inconsistent with the intended Beneficial Ownership Limitation herein contained or to make 

changes or supplements necessary or desirable to properly give effect to such limitation. The limitations 

contained in this paragraph shall apply to a successor holder of this Warrant. 

  
   

3 

 
   

 

(e)           Mechanics of Exercise. 

 

(i)           Delivery of Certificates Upon Exercise. Certificates for shares purchased hereunder shall be 

transmitted by the Transfer Agent to the Holder by crediting the account of the Holder’s prime broker with the 

Depository Trust Company through its Deposit Withdrawal Agent Commission (“DWAC”) system if the 

Company is then a participant in such system and the shares are eligible for resale without volume or manner-

of-sale limitations pursuant to Rule 144, and otherwise by physical delivery to the address specified by the 

Holder in the Notice of Exercise within three (3) Trading Days from the delivery to the Company of the Notice 

of Exercise Form, surrender of this Warrant (if required) and payment of the aggregate Exercise Price as set 

forth above (“Warrant Share Delivery Date”). This Warrant shall be deemed to have been exercised on the date 

the Exercise Price, if any, is received by the Company or on date the Notice of Exercise is received, if it reflects 

a cashless exercise. The Warrant Shares shall be deemed to have been issued, and Holder or any other person so 

designated to be named therein shall be deemed to have become a holder of record of such shares for all 

purposes, as of the date the Warrant has been exercised by payment to the Company of the Exercise Price (or by 

cashless exercise, if permitted) and all taxes required to be paid by the Holder, if any, pursuant to Section 

2(e)(vi) prior to the issuance of such shares, have been paid. 

 

(ii)           Delivery of New Warrants Upon Exercise. If this Warrant shall have been exercised in part, the 

Company shall, at the request of a Holder and upon surrender of this Warrant certificate, at the time of delivery 

of the certificate or certificates representing Warrant Shares, deliver to Holder a new Warrant evidencing the 

rights of Holder to purchase the unpurchased Warrant Shares called for by this Warrant, which new Warrant 

shall in all other respects be identical with this Warrant. 
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(iii)           Rescission Rights. If the Company fails to cause its Transfer Agent to transmit to the Holder a 

certificate or certificates representing the Warrant Shares pursuant to this Section 2(e)(i) by the Warrant Share 

Delivery Date, then the Holder will have the right to rescind such exercise. 



 

(iv)           Compensation for Buy-In on Failure to Timely Deliver Certificates Upon Exercise. In addition to any 

other rights available to the Holder, if the Company fails to cause its transfer agent to transmit to the Holder a 

certificate or certificates representing the Warrant Shares pursuant to an exercise on or before the Warrant Share 

Delivery Date, and if after such date the Holder is required by its broker to purchase (in an open market 

transaction or otherwise) or the Holder’s brokerage firm otherwise purchases, shares of Common Stock to 

deliver in satisfaction of a sale by the Holder of the Warrant Shares which the Holder anticipated receiving upon 

such exercise (a “Buy-In”), then the Company shall (1) pay in cash to the Holder the amount by which (x) the 

Holder’s total purchase price (including brokerage commissions, if any) for the shares of Common Stock so 

purchased exceeds (y) the amount obtained by multiplying (A) the number of Warrant Shares that the Company 

was required to deliver to the Holder in connection with the exercise at issue times (B) the price at which the sell 

order giving rise to such purchase obligation was executed, and (2) at the option of the Holder, either reinstate 

the portion of the Warrant and equivalent number of Warrant Shares for which such exercise was not honored or 

deliver to the Holder the number of shares of Common Stock that would have been issued had the Company 

timely complied with its exercise and delivery obligations hereunder. For example, if the Holder purchases 

Common Stock having a total purchase price of $11,000 to cover a Buy-In with respect to an attempted exercise 

of shares of Common Stock with an aggregate sale price giving rise to such purchase obligation of $10,000, 

under clause (1) of the immediately preceding sentence the Company shall be required to pay the Holder $1,000. 

The Holder shall provide the Company written notice indicating the amounts payable to the Holder in respect of 

the Buy-In and, upon request of the Company, evidence of the amount of such loss. Nothing herein shall limit a 

Holder’s right to pursue any other remedies available to it hereunder, at law or in equity including, without 

limitation, a decree of specific performance and/or injunctive relief with respect to the Company’s failure to 

timely deliver certificates representing shares of Common Stock upon exercise of the Warrant as required 

pursuant to the terms hereof. 

 

(v)           No Fractional Shares or Scrip. No fractional shares or scrip representing fractional shares shall be 

issued upon the exercise of this Warrant. As to any fraction of a share which Holder would otherwise be entitled 

to purchase upon such exercise, the Company shall at its election, either pay a cash adjustment in respect of such 

final fraction in an amount equal to such fraction multiplied by the Exercise Price or round up to the next whole 

share. 

 

(vi)           Charges, Taxes and Expenses. Issuance of certificates for Warrant Shares shall be made without 

charge to the Holder for any issue or transfer tax or other incidental expense in respect of the issuance of such 

certificate, all of which taxes and expenses shall be paid by the Company, and such certificates shall be issued in 

the name of the Holder or in such name or names as may be directed by the Holder; provided, however, that in 

the event certificates for Warrant Shares are to be issued in a name other than the name of the Holder, this 

Warrant when surrendered for exercise shall be accompanied by the Assignment Form attached hereto duly 

executed by the Holder; and the Company may require, as a condition thereto, the payment of a sum sufficient 

to reimburse it for any transfer tax incidental thereto. 
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(vii)           Closing of Books. The Company will not close its stockholder books or records in any manner which 

prevents the timely exercise of this Warrant, pursuant to the terms hereof. 

 

Section 3.                Certain Adjustments. 

 

(a)           Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (A) 

subdivides outstanding shares of Common Stock into a larger number of shares, (C) combines (including by 

way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares, or (D) issues 

by reclassification of shares of the Common Stock any shares of capital stock of the Company, then in each case 

the Exercise Price shall be multiplied by a fraction of which the numerator shall be the number of shares of 

Common Stock (excluding treasury shares, if any) outstanding immediately before such event and of which the 

denominator shall be the number of shares of Common Stock outstanding immediately after such event and the 

number of shares issuable upon exercise of this Warrant shall be proportionately adjusted such that the 

aggregate Exercise Price of this Warrant shall remain unchanged. Any adjustment made pursuant to this Section 

3(a) shall become effective immediately after the record date for the determination of stockholders entitled to 



receive such dividend or distribution and shall become effective immediately after the effective date in the case 

of a subdivision, combination or re-classification. 

  

(b)           Subsequent Rights Offerings. If the Company, at any time while the Warrant is outstanding, shall 

issue rights, options or warrants to all holders of Common Stock (and not to Holder) entitling them to subscribe 

for or purchase shares of Common Stock at a price per share less than the VWAP at the record date mentioned 

below, then the Exercise Price shall be multiplied by a fraction, of which the denominator shall be the number of 

shares of the Common Stock outstanding on the date of issuance of such rights or warrants plus the number of 

additional shares of Common Stock offered for subscription or purchase, and of which the numerator shall be 

the number of shares of the Common Stock outstanding on the date of issuance of such rights or warrants plus 

the number of shares which the aggregate offering price of the total number of shares so offered (assuming 

receipt by the Company in full of all consideration payable upon exercise of such rights, options or warrants) 

would purchase at such VWAP. Such adjustment shall be made whenever such rights or warrants are issued, and 

shall become effective immediately after the record date for the determination of stockholders entitled to receive 

such rights, options or warrants. 
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(c)           Fundamental Transaction. If, at any time while this Warrant is outstanding, (A) the Company effects 

any merger or consolidation of the Company with or into another Person, (B) the Company effects any sale of 

all or substantially all of its assets in one or a series of related transactions, (C) any tender offer or exchange 

offer (whether by the Company or another Person) is completed pursuant to which holders of Common Stock 

are permitted to tender or exchange their shares for other securities, cash or property, or (D) the Company 

effects any reclassification of the Common Stock or any compulsory share exchange pursuant to which the 

Common Stock is effectively converted into or exchanged for other securities, cash or property (in any such 

case, a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have 

the right to receive, for each Warrant Share that would have been issuable upon such exercise immediately prior 

to the occurrence of such Fundamental Transaction, the number of shares of Common Stock of the successor or 

acquiring corporation or of the Company, if it is the surviving corporation, and any additional consideration (the 

“Alternate Consideration”) receivable as a result of such merger, consolidation or disposition of assets by a 

holder of the number of shares of Common Stock for which this Warrant is exercisable immediately prior to 

such event. For purposes of any such exercise, the determination of the Exercise Price shall be appropriately 

adjusted to apply to such Alternate Consideration based on the amount of Alternate Consideration issuable in 

respect of one share of Common Stock in such Fundamental Transaction, and the Company shall apportion the 

Exercise Price among the Alternate Consideration in a reasonable manner reflecting the relative value of any 

different components of the Alternate Consideration. If holders of Common Stock are given any choice as to the 

securities, cash or property to be received in a Fundamental Transaction, then the Holder shall be given the same 

choice as to the Alternate Consideration it receives upon any exercise of this Warrant following such 

Fundamental Transaction. To the extent necessary to effectuate the foregoing provisions, any successor to the 

Company or surviving entity in such Fundamental Transaction shall issue to the Holder a new warrant 

consistent with the foregoing provisions and evidencing the Holder’s right to exercise such warrant into 

Alternate Consideration. The terms of any agreement pursuant to which a Fundamental Transaction is effected 

shall include terms requiring any such successor or surviving entity to comply with the provisions of this 

Section 3(e) and insuring that this Warrant (or any such replacement security) will be similarly adjusted upon 

any subsequent transaction analogous to a Fundamental Transaction. Notwithstanding anything to the contrary, 

in the event of a Fundamental Transaction that is (1) an all cash transaction, (2) a “Rule 13e-3 transaction” as 

defined in Rule 13e-3 under the Securities Exchange Act of 1934, as amended, or (3) a Fundamental 

Transaction involving a person or entity not traded on a national securities exchange, the Nasdaq Global Select 

Market, the Nasdaq Global Market, or the Nasdaq Capital Market, the Company or any successor entity shall 

pay at the Holder’s option, exercisable at any time concurrently with or within thirty (30) days after the 

consummation of the Fundamental Transaction, an amount of cash equal to the value of this Warrant as 

determined in accordance with the Black Scholes Option Pricing Model obtained from the “OV” function on 

Bloomberg L.P. using (i) a price per share of Common Stock equal to the VWAP of the Common Stock for the 

Trading Day immediately preceding the date of consummation of the applicable Fundamental Transaction, (ii) a 

risk-free interest rate corresponding to the U.S. Treasury rate for a period equal to the remaining term of this 

Warrant as of the date of consummation of the applicable Fundamental Transaction and (iii) an expected 

volatility equal to the 100 day volatility obtained from the “HVT” function on Bloomberg L.P. determined as of 

the Trading Day immediately following the public announcement of the applicable Fundamental Transaction. 
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(f)           Adjustment to Number of Warrant Shares.  If the Exercise Price is reduced pursuant to the preceding 

provisions of this Section 3, the number of shares issuable on exercise of the Warrants shall be increased to a 

number of shares (the “Adjusted Warrant Shares Number”) such that the aggregate Exercise Price (after taking 

into account such reduction) for the Adjusted Warrant Shares Number shall be equal to the aggregate Exercise 

Price (immediately before such reduction) for the Warrant Shares issuable on exercise of the Warrants prior to 

the adjustment contemplated by this clause (g) (for purposes of all such calculations, all Warrants shall be 

assumed to be fully exercisable without regard to any limitations, restrictions or conditions that may be provided 

herein or in any other provision of any of the Transaction Agreements). 

 

(g)           Calculations. All calculations under this Section 3 shall be made to the nearest cent or the nearest 

1/100th of a share, as the case may be. For purposes of this Section 3, the number of shares of Common Stock 

deemed to be issued and outstanding as of a given date shall be the sum of the number of shares of Common 

Stock (excluding treasury shares, if any) issued and outstanding. 

 

(h)           Notice to Holder. 

 

(i)           Adjustment to Exercise Price. Whenever the Exercise Price is adjusted pursuant to any provision of 

this Section 3, the Company shall promptly mail to the Holder a notice setting forth the Exercise Price after such 

adjustment and setting forth a brief statement of the facts requiring such adjustment. If the Company enters into 

a Variable Rate Transaction (as defined below), despite the prohibition thereon in the Purchase Agreement, the 

Company shall be deemed to have issued Common Stock or Common Stock Equivalents at the lowest possible 

conversion or exercise price at which such securities may be converted or exercised. “Variable Rate 

Transaction” means a transaction effected by the Company after the Original Issue Date (other than and Exempt 

Issuance) in which the Company issues securities, howsoever denominated,  which provide for a variable 

conversion price or a variable exercise price. 

 

(ii)           Notice to Allow Exercise by Holder. If (A) the Company shall declare a dividend (or any other 

distribution in whatever form) on the Common Stock; (B) the Company shall declare a special nonrecurring 

cash dividend on or a redemption of the Common Stock; (C) the Company shall authorize the granting to all 

holders of the Common Stock rights or warrants to subscribe for or purchase any shares of capital stock of any 

class or of any rights; (D) the approval of any stockholders of the Company shall be required in connection with 

any reclassification of the Common Stock, any consolidation or merger to which the Company is a party, any 

sale or transfer of all or substantially all of the assets of the Company, of any compulsory share exchange 

whereby the Common Stock is converted into other securities, cash or property; (E) the Company shall 

authorize the voluntary or involuntary dissolution, liquidation or winding up of the affairs of the Company; then, 

in each case, the Company shall cause to be mailed to the Holder at its last address as it shall appear upon the 

Warrant Register (as defined below) of the Company, at least twenty (20) calendar days prior to the applicable 

record or effective date hereinafter specified, a notice stating (x) the date on which a record is to be taken for the 

purpose of such dividend, distribution, redemption, rights or warrants, or if a record is not to be taken, the date 

as of which the holders of the Common Stock of record to be entitled to such dividend, distributions, 

redemption, rights or warrants are to be determined or (y) the date on which such reclassification, consolidation, 

merger, sale, transfer or share exchange is expected to become effective or close, and the date as of which it is 

expected that holders of the Common Stock of record shall be entitled to exchange their shares of the Common 

Stock for securities, cash or other property deliverable upon such reclassification, consolidation, merger, sale, 

transfer or share exchange; provided that the failure to mail such notice or any defect therein or in the mailing 

thereof shall not affect the validity of the corporate action required to be specified in such notice. The Holder is 

entitled to exercise this Warrant during the period commencing on the date of such notice to the effective date of 

the event triggering such notice. 
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Section 4.               Transfer of Warrant. 



 

(a)           Transferability. Subject to compliance with any applicable securities laws, this Warrant and all rights 

hereunder (including, without limitation, any registration rights) are transferable, in whole or in part, upon 

surrender of this Warrant at the principal office of the Company or its designated agent, together with a written 

assignment of this Warrant substantially in the form attached hereto duly executed by the Holder or its agent or 

attorney and funds sufficient to pay any transfer taxes payable upon the making of such transfer. Upon such 

surrender and, if required, such payment, the Company shall execute and deliver a new Warrant or Warrants in 

the name of the assignee or assignees and in the denomination or denominations specified in such instrument of 

assignment, and shall issue to the assignor a new Warrant evidencing the portion of this Warrant not so 

assigned, and this Warrant shall promptly be cancelled. A Warrant, if properly assigned, may be exercised by a 

new holder for the purchase of Warrant Shares without having a new Warrant issued. 

 

(b)           New Warrants. This Warrant may be divided or combined with other Warrants upon presentation 

hereof at the aforesaid office of the Company, together with a written notice specifying the names and 

denominations in which new Warrants are to be issued, signed by the Holder or its agent or attorney. Subject to 

compliance with Section 4(a), as to any transfer which may be involved in such division or combination, the 

Company shall execute and deliver a new Warrant or Warrants in exchange for the Warrant or Warrants to be 

divided or combined in accordance with such notice. All Warrants issued on transfers or exchanges shall reflect 

the Original Issue Date and shall be identical with this Warrant except as to the number of Warrant Shares 

issuable pursuant thereto and any other adjustments made pursuant to the provisions of this Warrant, including 

adjustments made pursuant to Section 3 hereof. 
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(c)           Warrant Register. The Company shall register this Warrant, upon records to be maintained by the 

Company for that purpose (the “Warrant Register”), in the name of the record Holder hereof from time to time. 

The Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for the 

purpose of any exercise hereof or any distribution to the Holder, and for all other purposes, absent actual notice 

to the contrary. 

 

Section 5.               Registration Rights. 

 

(a)           Reference is made to the Registration Rights Agreement (as that term is defined in the 

Purchase  Agreement ).  The Company’s obligations under the Registration Rights Agreement and the other 

terms and conditions thereof with respect to the Warrant Shares, including, but not necessarily limited to, the 

Company’s commitment to file a registration statement including the Warrant Shares, to have the registration of 

the Warrant Shares completed and effective, and to maintain such registration, are incorporated herein by 

reference. 

 

[HENRY, WE DON'T THINK SECTION B IS NEEDED IN LIGHT OF THE FACT THAT THE 

WARRANT SHARES WILL BE COVERED BY THE REGISTRATION STATEMENT.] 
 

Section 6.               Miscellaneous. 

 

(a)           No Rights as Shareholder Until Exercise. This Warrant does not entitle the Holder to any voting rights 

or other rights as a shareholder of the Company prior to the exercise hereof as set forth in Section 2(e)(i) or 

other relevant provision of this Warrant. 

 

(b)           Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt by the 

Company of evidence reasonably satisfactory to it of the loss, theft, destruction or mutilation of this Warrant or 

any stock certificate relating to the Warrant Shares, and in case of loss, theft or destruction, of indemnity or 

security reasonably satisfactory to it (which, in the case of the Warrant, shall not include the posting of any 

bond), and upon surrender and cancellation of such Warrant or stock certificate, if mutilated, the Company will 

make and deliver a new Warrant or stock certificate of like tenor and dated as of such cancellation, in lieu of 

such Warrant or stock certificate. 

 



(c)           Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the 

expiration of any right required or granted herein shall not be a Business Day, then such action may be taken or 

such right may be exercised on the next succeeding Business Day. 

 

(d)           Authorized Shares. 

 

(i)           Reservation. The Company covenants that it will at all times reserve and keep available out of its 

authorized and unissued shares of Common Stock for the sole purpose of issuance upon exercise of this 

Warrant, as herein provided, free from preemptive rights or any other actual contingent purchase rights of 

Persons other than the Holder (and the other holders of the Debentures and Warrants), not less than such 

aggregate number of shares of the Common Stock (the “Reserved Amount”) as shall (subject to the terms and 

conditions set forth in the Purchase Agreement) be issuable (taking into account the adjustments of Section 3) 

upon the exercise of the outstanding portion of this Warrant through and including the Termination Date.  Such 

reserved shares are in addition to, and not in lieu of, shares which may be reserved for the Holder and such other 

holders of the Debentures and Warrants. 
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(ii)           Determination of Reserved Amount. The Reserved Amount shall be determined on the Original Issue 

Date and on each date (each, an “Adjustment Date”), if any, on which an adjustment to the Exercise Price 

is  made pursuant to Section 3 hereof (each such determination date, a “Reserved Share Determination Date”), 

and the number of shares to be reserved shall be based on all outstanding Warrants as of such Reserved Share 

Determination Date. The Reserved Amount determined on such date shall remain the Reserved Amount until 

the next Adjustment Date, if any. The Company shall give written instructions to the Transfer Agent to reserve 

for issuance to the Holder the number of shares equal to the Reserved Amount.  The Company will, at the 

request of the Holder, provide written confirmation, certified by an executive officer of the Company, of the 

number of shares then reserved for the Holder and that the instructions referred to in this Section 6(d)(ii) have 

been given to the Transfer Agent. 

 

(iii)           Due Authorization. The Company further covenants that its issuance of this Warrant shall constitute 

full authority to its officers who are charged with the duty of executing stock certificates to execute and issue the 

necessary certificates for the Warrant Shares upon the exercise of the purchase rights under this Warrant. The 

Company will take all such reasonable action as may be necessary to assure that such Warrant Shares may be 

issued as provided herein without violation of any applicable law or regulation, or of any requirements of the 

Trading Market upon which the Common Stock may be listed. The Company covenants that all Warrant Shares 

which may be issued upon the exercise of the purchase rights represented by this Warrant will, upon exercise of 

the purchase rights represented by this Warrant, be duly authorized, validly issued, fully paid and nonassessable 

and free from all taxes, liens and charges created by the Company in respect of the issue thereof (other than 

taxes in respect of any transfer occurring contemporaneously with such issue). 

 

(e)           Certain Covenants. 

 

(i)           Certain Actions. Except and to the extent as waived or consented to by the Holder, the Company shall 

not by any action, including, without limitation, amending its certificate of incorporation or through any 

reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other 

voluntary action, avoid or seek to avoid the observance or performance of any of the terms of this Warrant, but 

will at all times in good faith assist in the carrying out of all such terms and in the taking of all such actions as 

may be necessary or appropriate to protect the rights of Holder as set forth in this Warrant against impairment. 

Without limiting the generality of the foregoing, the Company will (a) not increase the par value of any Warrant 

Shares above the amount payable therefor upon such exercise immediately prior to such increase in par value, 

(b) take all such action as may be necessary or appropriate in order that the Company may validly and legally 

issue fully paid and nonassessable Warrant Shares upon the exercise of this Warrant, and (c) use commercially 

reasonable efforts to obtain all such authorizations, exemptions or consents from any public regulatory body 

having jurisdiction thereof as may be necessary to enable the Company to perform its obligations under this 

Warrant. 
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(ii)           Corporate Authorizations. Before taking any action which would result in an adjustment in the number 

of Warrant Shares for which this Warrant is exercisable or in the Exercise Price, the Company shall obtain all 

such authorizations or exemptions thereof, or consents thereto, as may be necessary from any public regulatory 

body or bodies having jurisdiction thereof. 

 

(f)           Governing Law; Jurisdiction; Jury Trial. All questions concerning the construction, validity, 

enforcement and interpretation of this Warrant shall be governed by and construed and enforced in accordance 

with the internal laws of the State of Nevada, without regard to the principles of conflict of laws thereof. Each 

party agrees that all legal proceedings concerning the interpretation, enforcement and defense of the transactions 

contemplated by any of the Transaction Documents (whether brought against a party hereto or its respective 

Affiliates, directors, officers, shareholders, employees or agents) shall be commenced in the state and federal 

courts sitting in the City of New York, Borough of Manhattan (the “New York Courts”). Each party hereto 

hereby irrevocably submits to the exclusive jurisdiction of the New York Courts for the adjudication of any 

dispute hereunder or in connection herewith or with any transaction contemplated hereby or discussed herein 

(including with respect to the enforcement of any of the Transaction Documents), and hereby irrevocably 

waives, and agrees not to assert in any suit, action or proceeding, any claim that it is not personally subject to 

the jurisdiction of such New York Courts, or such New York Courts are improper or inconvenient venue for 

such proceeding. Each party hereby irrevocably waives personal service of process and consents to process 

being served in any such suit, action or proceeding by mailing a copy thereof via registered or certified mail or 

overnight delivery (with evidence of delivery) to such party at the address in effect for notices to it under this 

Warrant and agrees that such service shall constitute good and sufficient service of process and notice thereof. 

Nothing contained herein shall be deemed to limit in any way any right to serve process in any other manner 

permitted by applicable law. Each party hereto hereby irrevocably waives, to the fullest extent permitted by 

applicable law, any and all right to trial by jury in any legal proceeding arising out of or relating to this Warrant 

or the transactions contemplated hereby. If either party shall commence an action or proceeding to enforce any 

provisions of this Warrant, then the prevailing party in such action or proceeding shall be reimbursed by the 

other party for its attorney’s fees and other costs and expenses incurred in the investigation, preparation and 

prosecution of such action or proceeding. 

 

(g)           Restrictions. The Holder acknowledges that the Warrant Shares acquired upon the exercise of this 

Warrant, if not registered, will have restrictions upon resale imposed by state and federal securities laws. 
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(h)           Nonwaiver and Expenses. No course of dealing or any delay or failure to exercise any right hereunder 

on the part of Holder shall operate as a waiver of such right or otherwise prejudice Holder’s rights, powers or 

remedies, notwithstanding the fact that all rights hereunder terminate on the Termination Date. If the Company 

willfully and knowingly fails to comply with any provision of this Warrant, which results in any material 

damages to the Holder, the Company shall pay to Holder such amounts as shall be sufficient to cover any costs 

and expenses including, but not limited to, reasonable attorneys’ fees, including those of appellate proceedings, 

incurred by Holder in collecting any amounts due pursuant hereto or in otherwise enforcing any of its rights, 

powers or remedies hereunder. 

 

(i)           Notices. Any notice, request or other document required or permitted to be given or delivered to the 

Holder by the Company shall be delivered in accordance with the notice provisions of the Purchase Agreement. 

 

(j)           Limitation of Liability. No provision hereof, in the absence of any affirmative action by Holder to 

exercise this Warrant to purchase Warrant Shares, and no enumeration herein of the rights or privileges of 

Holder, shall give rise to any liability of Holder for the purchase price of any Common Stock or as a stockholder 

of the Company, whether such liability is asserted by the Company or by creditors of the Company. 

 

(k)           Remedies. Holder, in addition to being entitled to exercise all rights granted by law, including 

recovery of damages, will be entitled to specific performance of its rights under this Warrant. The Company 

agrees that monetary damages would not be adequate compensation for any loss incurred by reason of a breach 



by it of the provisions of this Warrant and hereby agrees to waive and not to assert the defense in any action for 

specific performance that a remedy at law would be adequate. 

 

(l)           Successors and Assigns. Subject to applicable securities laws, this Warrant and the rights and 

obligations evidenced hereby shall inure to the benefit of and be binding upon the successors of the Company 

and the successors and permitted assigns of Holder. The provisions of this Warrant are intended to be for the 

benefit of all Holders from time to time of this Warrant and shall be enforceable by the Holder or holder of 

Warrant Shares. 

 

(m)           Amendment. This Warrant may be modified or amended or the provisions hereof waived only with 

the written consent of the Company and the Holder. 

 

(n)           Severability. Wherever possible, each provision of this Warrant shall be interpreted in such manner as 

to be effective and valid under applicable law, but if any provision of this Warrant shall be prohibited by or 

invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, 

without invalidating the remainder of such provisions or the remaining provisions of this Warrant. 

 

[Balance of page intentionally left blank] 
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(o)           Headings. The headings used in this Warrant are for the convenience of reference only and shall not, 

for any purpose, be deemed a part of this Warrant and shall not control or affect the meaning or construction of 

any of the provisions hereof. 

 

IN WITNESS WHEREOF, the Company has caused this instrument to be duly executed by an officer thereunto 

duly authorized. 

 

Dated: September __, 2009 

 

   AGFEED INDUSTRIES, INC. 
            
   By:            
            
           
   (Print Name) 
            
   (Title) 
            
   Facsimile No. for delivery of Notices: 
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ANNEX A 

 

AGFEED INDUSTRIES, INC. 

 

NOTICE OF EXERCISE 

(To be Executed by the Registered Holder in Order to Convert theWarrant) 

 

TO:  AGFEED INDUSTRIES, INC. VIA FAX:  (____) ____-_______________ 
Attn: CEO or President 



 

The undersigned hereby irrevocably elects to exercise the right, represented by the Common Stock Purchase 

Warrant dated as of September __, 2009, (the “Warrant”) to purchase _______________ shares (“Exercise 

Shares”) of the Common Stock, $0.001 par value (“Common Stock”), and tenders herewith payment in 

accordance with Section 2 of said Common Stock Purchase Warrant, as follows: 

 

           CASH: $                                                                                = (Exercise Price x Exercise Shares) 

 

Payment is being made by: 

enclosed check 

wire transfer 

other  

           CASHLESS EXERCISE: 

 

Net number of Warrant Shares to be issued to Holder :     _________* 

 

* based on:      (A-B) x (X) 

                                                                   A 

where: 

VWAP on the Trading Day immediately preceding 

the date of such election [A]                                  =           $_______________ 

Exercise Price of this Warrant, as adjusted [B]                    =           $_______________ 

Exercise Shares1 [X]                                                              =________________ 

 

It is the intention of the Holder to comply with the provisions of Section 2(d) of the Warrant regarding certain 

limits on the Holder's right to exercise thereunder.  The Holder believes this exercise complies with the 

provisions of said Section 2(d).  Nonetheless, to the extent that, pursuant to the exercise effected hereby, the 

Holder would have more shares than permitted under said Section, this notice should be amended and revised, 

ab initio, to refer to the exercise which would result in the issuance of shares consistent with such provision. 

Any exercise above such amount is hereby deemed void and revoked. 

 

 
   

1The number of Exercise Shares is equal to the number of Warrant Shares issuable upon exercise of this 

Warrant in accordance with the terms of this Warrant by means of a cash exercise rather than a cashless 

exercise. 

 
   

 
   

 

As contemplated by the Warrant, this Notice of Exercise is being sent by facsimile to the telecopier number and 

officer indicated above. 

 

The certificates representing the Warrant Shares should be transmitted by the Company to the Holder 

 

           via express courier, or 

 

           by electronic transfer 

 

after receipt of this Notice of Exercise (by facsimile transmission or otherwise) to: 

 

_____________________________________ 

_____________________________________ 

_____________________________________ 

 



The undersigned Holder  is an “accredited investor” as defined in Regulation D promulgated under the 

Securities Act of 1933, as amended 

 

 

 

Dated: ______________________ 

 

 

____________________________ 

[Print Name of Holder] 

 

By: _________________________ 

  
   

 
   

 

ASSIGNMENT FORM 

 

(To assign the foregoing warrant, execute this form and supply required information. 

Do not use this form to exercise the warrant.) 

 

FOR VALUE RECEIVED, [____] all of or [_______] shares of the foregoing Warrant and all rights evidenced 

thereby are hereby assigned to 

 

_______________________________________________ whose address is 

 

_______________________________________________________________. 

 

_______________________________________________________________ 

 

Dated: ______________, _______ 

 

Holder’s Signature: 

 _________________________ 

 

  

Holder’s Address: 

 _________________________ 

 

                 _________________________ 

 

Signature Guaranteed: ___________________________________________ 

 

NOTE: The signature to this Assignment Form must correspond with the name as it appears on the face of the 

Warrant, without alteration or enlargement or any change whatsoever, and must be guaranteed by a bank or trust 

company. Officers of corporations and those acting in a fiduciary or other representative capacity should file 

proper evidence of authority to assign the foregoing Warrant. 
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Exhibit 99.1 

 

AgFeed Industries, Inc. Announces $50 Million Equity Credit Transaction; Participation in Global 

Investment Conference 
  

NEW YORK, September 10, 2009 /PRNewswire-Asia/ -- AgFeed Industries, Inc. (Nasdaq: FEED - News), one 

of the largest independent hog production and animal nutrient companies in China, announced today that it has 

entered into a two year Equity Credit Agreement with an institutional investor pursuant to which it may, from 

time to time, sell shares of its common stock to the investor for aggregate gross proceeds of up to 

$50,000,000.  The shares would be sold to the investor at a slight discount to then-current market price of 

AgFeed common stock.  The Company has no obligation to sell, nor does the investor have any right to force 

the Company to sell, to the investor any shares of its common stock at any time during the term of the 

agreement.  Additionally, the Company is not prohibited from accessing other sources of financing at any time 

during the term of the agreement.  Any decision to sell shares under this agreement will be made solely by the 

Company and its Board of Directors at the time of a proposed sale. 

  

The Company also agreed to issue to the investors warrants to purchase 400,000 shares of its common stock at 

an exercise price of $5.75 per share. The warrants will be exercisable immediately after issuance and have a 

term of five years. The warrants and any shares issued to the investor under the agreement or the warrant will be 

issued pursuant to the Company’s existing shelf registration statement. 

  

Dr. Songyan Li, AgFeed's Chairman, stated, "AgFeed has no immediate need for additional capital, nor current 

intention to access capital, through this financing tool or any other for the remainder of the calendar year.  We 

believe that this agreement ensures our access to capital, on highly favorable terms, in support of the execution 

of our long term business plan through 2010 and beyond.  This financing vehicle enables us to move forward on 

the implementation of our business plan from a position of strength, by providing us with access to capital 

without being exposed to the changing market conditions and terms, while at all times allowing us the flexibility 

to review other opportunities and control our own financing destiny.” 

  

President & CEO Mr. Junhong Xiong commented that, “We believe the global economy will continue to affect 

access to the capital markets over the next two to three years which would, in turn, impact our ability to execute 

our overall strategy.  Accordingly, we, upon advice of our Board, working closely with our management and 

advisors, have taken a strong positive step to assure our ongoing access to capital.” 

  

This press release does not constitute an offer to sell or the solicitation of an offer to buy any securities. There 

shall not be any sale of these securities in any jurisdiction in which such offering would be unlawful.  

  

Participation in Global Investment Conference 

  

AgFeed further announced that representatives from the Company will attend the Rodman & Renshaw Annual 

Global Investment Conference (Asia Track) at the New York Palace Hotel, 455 Madison Avenue, New York, 

NY 10022, where they are scheduled to present to investors at 10:25 a.m. on Thursday, September 10, 

2009.  Presenters for AgFeed include Mr. Ed Pazdro, financial reporting and management control consultant for 

AgFeed and Chief Financial Officer of AgFeed International Protein Technology Corp. ("AIPTC"), AgFeed's 

joint venture with M2P2 LLC. 

  
   

   

 
   

 

Mr. Pazdro brings more than 25 years of financial expertise to AIPTC and AgFeed.  For the past five years, he 

served as the Controller for PIC USA Inc., a subsidiary of biotechnology leader Genus plc and international 

leader in providing genetically superior pig breeding stock and technical support for maximizing genetic 

potential to the global pork chain.  Ed was responsible for PIC's financial management, financial reporting, tax 

and audit coordination, management of cash and internal controls. Additionally, he developed inventory 

valuation models for compliance with US generally accepted accounting principles and international accounting 

standards, including agriculture-specific requirements for biological assets. 

  



Mr. Pazdro possesses broad-based financial management experience gained at National Futures Association and 

global organizations including Tate & Lyle North America, Inc. and Gambro, Inc.  Mr. Pazdro has been a 

Certified Public Accountant since 1981. 

  

ABOUT AGFEED INDUSTRIES, INC. 
  

NASDAQ Global Market listed AgFeed Industries (www.agfeedinc.com) is a U.S. company with its primary 

operations in China. AgFeed has two profitable business lines -- animal nutrients in premix and blended animal 

feed and hog production.  AgFeed is one of China's largest commercial hog producers in terms of total annual 

hog production as well as one of the largest premix feed company in terms of revenues. China is the world's 

largest hog producing country that produced over 625 million hogs in 2008, compared to approximately 100 

million hogs produced annually in the U.S. China also has the world's largest consumer base for pork 

consumption. Over 62% of total meat consumed in China is pork. Hog production in China enjoys income tax 

free status. The pre-mix feed market in which AgFeed operates is an approximately $1.6 billion segment of 

China's $40 billion per year animal feed market, according to the China Feed Industry Association. 

  

SAFE HARBOR DISCLOSURE NOTICE 
  

The information contained in this press release and the attachments is as of September 10, 2009. The Company 

assumes no obligation to update any forward-looking statements contained in this earnings release or the 

attachments as a result of new information or future events or developments. 

  

This press release may contain forward-looking information about the Company. You can identify these 

statements by the fact that they use words such as "will," "anticipate," "estimate," "expect," "project," "intend," 

"plan," "believe," "target," "forecast" and other words and terms of similar meaning in connection with any 

discussion of future operating or financial performance or business plans and prospects. Readers are cautioned 

not to place undue reliance on forward-looking statements because actual results may differ materially from 

those expressed in, or implied by, the statements. Any forward-looking statement that the Company makes 

speaks only as of the date of such statement, and the Company undertakes no obligation to update any forward-

looking statements, whether as a result of new information, future events or otherwise. Comparisons of results 

for current and any prior periods are not intended to express any future trends or indications of future 

performance, unless expressed as such, and should only be viewed as historical data. 

  

 
  

   Contact: 

   Investor Relations: 
  

AgFeed Industries, Inc. 

Tel: 917-804-3584 (US) 

Email: ir@agfeedinc.com 

  

The Company's policy is to handle all questions by email to ir@agfeedinc.com and they will be answered as 

soon as possible. 

  
   

 
   

 

 

 

 

 

 

 


























































































